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COMMITTEE PROCESS

1. The Professional Regulation Committee (“the Committee”) met on November 10, 2016.  
In attendance were William C. McDowell (Chair), Malcolm Mercer (Vice-Chair), Jonathan 
Rosenthal (Vice-Chair), Fred Bickford, John Callaghan, Gisèle Chrétien, Suzanne 
Clément, Seymour Epstein, Carol Hartman, Michael Lerner, Brian Lawrie, Virginia 
MacLean, Susan Richer, and Raj Sharda (by telephone). 

2. The following Law Society staff members attended the meeting: Karen Manarin, Terry 
Knott, Naomi Bussin, Caterina Galati, and Margaret Drent.    
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Tab 5.1 
 

FOR DECISION 
 
 

AMENDMENTS TO THE RULES OF PROFESSIONAL CONDUCT 
REGARDING THREATENING PENAL OR REGULATORY 

PROCEEDINGS   
 

Motion 

 

3. That Convocation approve amendments to the Rules of Professional Conduct 

respecting threatening criminal or regulatory proceedings, as set out in Tab 5.1.1.    

 

Current Regulatory Framework  

 

4.  Rule 3.2-5 (Threatening Criminal Proceedings) currently provides   

 

3.2-5 A lawyer shall not, in an attempt to gain a benefit for a client, threaten, or 

advise a client to threaten: 

 

(a) to initiate or proceed with a criminal or quasi-criminal charge; or 

 

(b) to make a complaint to a regulatory authority.  

 

5. Rule 3.2-5.1 further provides that “Rule 3.2-5(b) does not apply to an application made in 

good faith to a regulatory authority for a benefit to which a client may be legally entitled”.  

 

 

Commentary 

 

[1] It is an abuse of the court or regulatory authority’s process to threaten to make or advance 

a complaint in order to secure the satisfaction of a private grievance.  Even if a client has a 

legitimate entitlement to be paid monies, threats to take criminal or quasi-criminal action are 

not appropriate.  

 

[2] It is not improper, however, to notify the appropriate authority of criminal or quasi-criminal 

activities while also taking steps through the civil system.  Nor is it improper for a lawyer to 

request that another lawyer comply with an undertaking or trust condition or other 

professional obligation or face being reported to the Law Society.  The impropriety stems 

from threatening to use criminal or quasi-criminal proceedings to gain a civil advantage. 

 

[2.1] Where a regulatory authority exercises a jurisdiction that is essentially civil, it is not 

improper to threaten to make a complaint pursuant to that authority to achieve a benefit for 

the client.  For example, where the regulatory authority of the office dealing with employment 
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standards covers non-payment of wages, it is not improper to threaten to make a complaint 

pursuant to the relevant provincial statute for an order that wages be paid failing payment of 

unpaid wages.  

 

6. The current Rule and Commentary were adopted by Convocation in 2013, when other 

amendments were made to the Rules to implement the Model Code of Professional Conduct 

of the Federation of Law Societies of Canada.  Prior to the coming into force of these 

amendments in 2014, Rule 2.02(4) provided “a lawyer shall not advise, threaten, or bring a 

criminal or quasi-criminal prosecution in order to secure a civil advantage for the client”.  

 
Policy Rationale of the Prohibition Against Threatening Criminal Proceedings    
 
7. Gavin MacKenzie, writing in Lawyers & Ethics: Professional Responsibility and Discipline, 

explains the rationale of the Rule as follows: “resort to the use of the criminal justice process, 

and threats to do so, are condemned as a matter of policy because they are potentially 

oppressive uses of the criminal law to defeat civil claims and defences”.1  

 
8. When Convocation adopted amendments to the Rules of Professional Conduct to implement 

the Model Code, the prohibition against threatening, or advising a client to threaten criminal 

proceedings, was expanded to include making a complaint to a regulatory authority.  

 
9. In 2014, the scope of the Rule was expanded to include claims to a “regulatory authority”.   

This expansion in scope is consistent with the growth of regulatory offences.  A “regulatory 

offence” is a public welfare offence that does not always involve a finding of fault, and may 

include charges or the issuance of an order, such as a clean-up order, under environmental 

legislation.   

 
10. Rule 3.2-5.1 is unique to the Law Society’s Rules.   Paragraph 2.1 of the Commentary is also 

unique to the Law Society’s Rules of Professional Conduct.   These provisions are intended 

to explain the ambit of “regulatory authority”.     

 
Concerns Raised by the Ontario Bar Association 
 
11. In July 2016, the Ontario Bar Association (OBA) Environmental Law Section wrote to the 

Committee to express some concerns about the implications of Rule 3.2-5, Rule 3.2-5.1, and 

Commentary.   The OBA suggested that “we see no principled reason for prohibiting a lawyer 

from writing a demand letter to the polluter saying, if the pollution is not remediated we will 

request a MOECC order against you”.   

 

12. It was suggested that the Rules and Commentary could be interpreted to interfere with the 

common practice of seeking the assistance of the Ministry of Environment and Climate 

Change (MOECC), or other environmental regulators, such as Environment Canada, 

conservation authorities and municipalities, on behalf of clients.  The letter provides the 

following example: 

                                                           
1 Gavin MacKenzie, Lawyers & Ethics: Professional Responsibility and Discipline, (Toronto: Carswell, 2015, 

p. 15-4.    
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…where a client’s property has been contaminated by a neighbour, it 

may be cheaper and more effective to ask the (Ministry of the 

Environment and Climate Change) to issue a cleanup order to the 

polluter than to file a civil action.  

 
13. The OBA also noted that in their view, paragraph 2.1 of the Commentary was not as well 

drafted as it might be, since it is not clear that an environmental regulator such as MOECC 

exercises an essentially civil jurisdiction.   The Ministry has the power to lay quasi-criminal 

charges as well as the power to issue orders.  Further, 

 
Read in this way, the rule would appear to be overbroad in that it 

prohibits not only threats that amount to an abuse of process but also 

the common practice of threatening to ask the regulator to fulfill its 

statutory mandate in order to achieve a legitimate benefit for a client.  

 

We do not believe this was the purpose of the Rule. But unless the Rule 

is clarified, it risks denying environmental lawyers and their clients the 

use of an effective and harmless tactic, or at the very least, causing 

confusion in the bar.  

 
The Committee’s Deliberations    
 
14. The Committee has considered these comments, and also reviewed responses received to 

the 2012 Call for Input when the Model Code amendments were being considered.  At that 

time, several legal organizations had asked questions about the expansion of the scope of 

the Rule to include complaints made to a regulatory authority.   

 

15. The Committee also considered proceedings of the OBA Institute in February 2015.   At that 

time, it was suggested by one commentator that  

 
Unfortunately the new rule does not distinguish clearly between threats to 

ask a regulatory authority to exercise its powers in accordance with its 

statutory mandate for a legitimate purpose, and threats to use a regulatory 

process for collateral or ulterior motives.  It therefore seems overbroad. 

Even threats that are not frivolous and would not result in an abuse of 

process risk being captured by the rule. 

 

(. . . )  

 

Perhaps what is needed is for the Law Society to amend the rule to 

distinguish more clearly between threats that are legitimate and those that 

are not. 2 

                                                           
2 Ian Richler, “Some (Unintended?) Implications of the New Rules of Professional Conduct for Environmental 

Lawyers”, Prepared for the Ontario Bar Association Institute, February 4, 2015.  Also see Paul Daly, “Lawful 
Threats: Regulatory Law and Professional Conduct”, December 17, 2014, online at 
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16. In considering amendments to respond to these concerns, the Committee is grateful for the 

drafting assistance provided by John Mark Keyes.  

 
Proposed Amendments  

 
17. In considering amendments to the Rule and Commentary, the Committee is mindful of the 

need to remind lawyers that resort to the use of the criminal justice process is inappropriate if 

the motivation for doing so is to defeat a civil claim or defence.   

 

18. The Committee is recommending that the word “penal”, rather than “criminal”, be used in the 

title to the Rule.  Since criminal offences are uniquely federal, in order to clarify that the 

scope of the Rule includes regulatory proceedings under provincial statutes, the word “penal” 

would be more accurate.  

 
19. The Committee notes that the word “including” in Rule 3.2-5(a) indicates that the list provided 

in the Rule is not exhaustive, and could include by-laws under the Indian Act or other First 

Nations laws.  The phrase “municipal” could include by-laws made by public transit 

authorities and public utilities.  

 
20. The Committee also recommends the addition of phrase “without reasonable and lawful 

justification” to Rule 3.2-5.  The Committee is of the view that this phrase would clarify the 

scope of the prohibition.  

 
21. A “clean” version of the rule that includes the proposed amendments is available at Tab 

5.1.2.  

 

 

                                                                                                                                                                                                 
http://www.administrativelawmatters.com/blog/2014/12/17/lawful-threats-regulatory-law-and-professional-
conduct/.  
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TAB 5.1.1 

REDLINE SHOWING PROPOSED AMENDMENTS TO THE RULES OF 

PROFESSIONAL CONDUCT  

Threatening Criminal Penal or Regulatory Proceedings 

 

3.2-5 A lawyer shall not, in an attempt to gain a benefit for a client, threaten, or advise a client 

to threaten, without reasonable and lawful justification: 

 

(a) to initiate or proceed with a criminal or quasi-criminal charge for an offence, 

including an offence under (i) the Criminal Code or any other statute of Canada; (ii) a 

statute of a province or territory of Canada; or (iii) a municipal by-law ; or 

 

(b) to make a complaint to a regulatory authority. 

[Amended – October 2014] 

 

3.2-5.1 Rule 3.2-5(b) does not apply to an application made in good faith to a regulatory 

authority for a benefit to which a client may be legally entitled.   

[New – October 2014] 

Commentary 

[1] It is an abuse of the process of a court or, ordinarily, a regulatory authority’s process to 

threaten to make or advance a charge or complaint in order to secure the satisfaction of a private 

grievance.  Even if a client has a legitimate entitlement to be paid monies, threats to take criminal 

penal or quasi-criminal action are not appropriate.    

[2] It is not improper, however, to notify the appropriate authority of conduct that may attract 

penal or regulatory consequences criminal or quasi-criminal activities while also taking steps 

through the civil system.  Nor is it improper for a lawyer to request that another lawyer comply 

with an undertaking or trust condition or other professional obligation or face being reported to 

the Law Society.  The impropriety stems from threatening to use penal or regulatory criminal or 

quasi-criminal proceedings for unintended purposesto gain a civil advantage.   

[3] A complaint to a regulatory authority is justified if it is reasonable and lawful, for example 

when a regulatory process is intended to provide redress or a remedy to individuals for the matter 

complained of.  

[2.1] Where a regulatory authority exercises a jurisdiction that is essentially civil, it is not 

improper to threaten to make a complaint pursuant to that authority to achieve a benefit for the 

client.  For example, where the regulatory authority of the office dealing with employment 

standards covers non-payment of wages, it is not improper to threaten to make a complaint 

pursuant to the relevant provincial statute for an order that wages be paid failing payment of 

unpaid wages. 

 

[New – October 2014] 
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TAB 5.1.2

“CLEAN” VERSION - PROPOSED AMENDMENTS TO THE RULES OF 
PROFESSIONAL CONDUCT 

Threatening Penal or Regulatory Proceedings

3.2-5 A lawyer shall not, in an attempt to gain a benefit for a client, threaten, or advise a client 
to threaten, without reasonable and lawful justification:

(a) to initiate or proceed with a charge for an offence, including an offence under 

(i) the Criminal Code or any other statute of Canada; 
(ii) a statute of a province or territory of Canada; or
(iii) a municipal by-law ; or

(b) to make a complaint to a regulatory authority.
[Amended – October 2014]

Commentary

[1] It is an abuse of the process of a court or, ordinarily, a regulatory authority to threaten to make 
or advance a charge or complaint in order to secure the satisfaction of a private grievance.  Even 
if a client has a legitimate entitlement to be paid monies, threats to take penal action are not 
appropriate.

[2] It is not improper, however, to notify the appropriate authority of conduct that may attract 
penal or regulatory consequences while also taking steps through the civil system.  Nor is it 
improper for a lawyer to request that another lawyer comply with an undertaking or trust 
condition or other professional obligation or face being reported to the Law Society.  The 
impropriety stems from threatening to use penal or regulatory proceedings for unintended 
purposes.  

[3] A complaint to a regulatory authority is justified if it is reasonable and lawful, for example 
when a regulatory process is intended to provide redress or a remedy to individuals for the matter 
complained of.

[New – October 2014]
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Tab 5.2

FOR INFORMATION

EXECUTIVE DIRECTOR’S REPORT REGARDING JUDICIAL 
COMPLAINTS

22. Attached as Tab 5.2.1 is a report of the Executive Director of the Professional 
Regulation Division providing an analysis of the judicial complaints received by the Law 
Society to September 15, 2016, since the implementation of the Civility Complaints 
Protocols between the Society and the Ontario courts. This report was also reviewed by 
the Paralegal Standing Committee on November 10, 2016. 
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Tab 5.2.1 
 

 PROFESSIONAL REGULATION 
 

Report:  Update on Judicial Complaints  
  

Prepared by:  Karen Manarin, Executive Director, Professional Regulation   

    Date:           November 10, 2016 

 

 
INTRODUCTION 

 

This memorandum provides a brief analysis of the judicial complaints received by the Law Society 

since the implementation of the Civility Complaints Protocols between the Society and the Ontario 

Courts (the “Protocols”) to 15 September 2016. 

 

The Protocols were developed by the Law Society in consultation with the Chief Justices of the 

Court of Appeal, the Superior Court of Justice and the Ontario Court of Justice.  Formalized in 

September 2009, the Protocols set out a procedure for trial judges and justices of the peace to refer 

incidents of misconduct to the Law Society.  They also provide for a process whereby judges can 

request that lawyers receive mentoring from a panel of senior members of the bar. 

 

Number of Complaints Received 

 

While the Protocols were not finalized until in and around 31 March 2010, the Law Society and 

the Courts began following these Protocols in the late summer, early fall of 2009.  Hence, 

complaints from judges which were received after 1 September 2009 are considered to be part of 

this joint endeavor and are the focus of this memorandum. 

 

Between 1 September 2009 and 15 September 2016, the Law Society received 152 complaints 

from judges in various courts (“judicial complaints”).  The following chart sets out the number of 

judicial complaints received in Professional Regulation, by calendar year, since 2000.1 

 
YEAR NUMBER OF 

COMPLAINTS 

2000 1 

                                                 
1 In and around September 2009, when the Protocols were created, a unique way to identify these complaints was 

developed in Professional Regulation’s case management system, IRIS.  Prior to that time, there was no ability to 

identify complaints received from judges.  For this memorandum, IRIS complaints opened between 1 January 2000 

and 1 September 2009 were identified as judicial complaints if the complainant or additional complainant in the 

case was identified as a judge.  Those complaints which were lodged by someone on behalf of a judge have not 

been included as they cannot be identified. 
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Report on Judicial Complaints: Update as at 15 September 2016 Page 2 

YEAR NUMBER OF 

COMPLAINTS 

2001 3 

2002 2 

2003 3 

2004 13 

2005 10 

2006 1 

2007 3 

2008 5 

2009* 18 

2010 32 

2011 20 

2012 21 

2013 26 

2014 20 

2015 14 

2016 (as at 15 Sept) 14 

 

* Note that 5 of the 18 complaints were received after the implementation of the Protocols 

 

Analysis of the Judicial Complaints Received Post-Implementation of the Protocols 
 

An analysis of the 152 judicial complaints received since 1 September 2009 reveals the 

following information. 

 

(a) Types of Licensees 

 105 complaints were made against 96 lawyers; 

 33 complaints were made against 29 paralegal licensees; 

 1 complaints was made against 1 paralegal applicant;  

 1 complaint was made against 1 lawyer applicant; and 

 12 complaints were made against 12 non-licensees. 

 

(b) Originating Court and Process Followed 

 

Originating Court Complaints Received in the Law Society 
Total # # Received through 

the CEO’s Office 

# Received Directly 

from the Judge 

Ontario Court of Justice 
In Toronto 

Jurisdictions outside Toronto 

47 
30 

17 

24 23 

Superior Court of Justice 
In Toronto 

Jurisdictions outside Toronto 

97 
45 

52 

38 59 

Divisional Court 3 2 1 

Court of Appeal for Ontario 1 1 0 

Federal Court of Canada 3 3 0 

Manitoba Court of Queen’s Bench 1 1 0 

TOTAL 152 69 83 
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(c) Mentoring 

In 18 cases (involving 17 licensees), the referring court made a formal request for mentoring. 

 In 10 cases, it was determined that mentoring was not appropriate. 

 In 8 cases, it was determined that mentoring was appropriate. (In 2 of these cases, the 

licensee declined mentoring.) 

 

In 3 other cases (2 involved the same licensee), it was determined that mentoring was 

appropriate, although a formal request for mentoring was not made by the referring court.   

 

(d) Open/Closed (as at 15 September 2016) 

 
Process # of open complaints # of closed complaints 

Intake 6 13 

Investigations 17 78 

Discipline 5 

(re 5 licensees) 

30 

(re 26 licensees/applicants) 

Director’s Office – 

Prosecutions  

0 3 

TOTAL 28 complaints 124 complaints 

 

Of the 5 licensees currently in Discipline, 3 are not entitled to practise due to suspensions from 

previous discipline matters. 

 

With respect to the status of the active 5 licensee matters in Discipline, all have been issued: 

 In 3 matters, no hearing date has been scheduled. 

 In 1 matter, Notices of Application for a summary hearing has been issued as the licensee 

was not cooperating in the investigation of the judicial complaint. A hearing date has been 

set. 

 In 1 matter the hearing is ongoing. 

 

The following chart provides a breakdown of the dispositions for the 124 complaints that have 

been closed: 

 
* 2 licensees declined the referral for mentoring 

** Including two complaints dismissed by the Hearing Division  

11 complaints

26 complaints

26 complaints22 complaints

24 complaints

1 complaint
11 complaints

2 complaints
1 complaint Referral for Mentoring*

Closed with Written Caution

No Breach Found**

Discontinued/Withdrawn

Finding Made by Hearing /

Appeal Panel / Court

Closed as previously raised

and decided

PAC Closing
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Report on Judicial Complaints: Update as at 15 September 2016 Page 4 

(e) Timeliness 

 

(i) Closed Cases 

 

With respect to the judicial complaints that have been closed: 

 

 The average age of the 13 complaints closed in Intake was 84 days.   

With respect to the 9 complaints in which the licensee was referred and went for 

mentoring, the age at closure ranged from 3 days to 183 days and averaged 97 days. 

 

 With respect to the 78 complaints closed in Investigations, the age at closure ranged 

from 30 days to 1309 days.  The average age at closure was 357 days while the median 

age was 271 days. 

 

 With respect to the 26 matters (involving 30 judicial complaints) completed in 

Discipline, the average age from the receipt of the complaint to the completion of the 

hearing was 969 days2.  A breakdown of the aging of these matters is set out in the chart 

and graph below.  

 
 Average Length of time (days) 

From Receipt of Complaint to PAC Authorization 443 days 

From PAC Authorization to Date Notice Issued 23 days 

From Date Notice Issued to Start of Hearing 249 days 

From Start of Hearing to Completion of Hearing 252 days3 

 
 

 

 

                                                 
2 Note that one matter proceeded through a hearing, an appeal and a second hearing. 
3 If the Discipline matter that proceeded through a 2nd hearing is removed from the calculations, the average length 

of time for the remaining 25 matters, from the start to the completion of the hearing, is 210 days.  
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(ii) Active Cases 

 

With respect to the 28 active judicial complaint cases, as at 15 September 2016: 

 

 The average age4 of the 6 active complaints in the Intake Department was 31 days.  

 

 The average age4 of the 17 active complaints in Investigations was 332 days. 

 

 The average age4 of the 5 active licensee matters (involving 10 complaints - 5 judicial 

complaints + an additional 5 complaints) in Discipline was 990 days.   

 

(f) Area of Law 

 

The following chart breaks down the 152 judicial complaints by area of law: 

 

Area of Law # of Complaints % of Judicial 

Complaints5 

Civil Litigation 61 40% 

Criminal/Quasi-Criminal 56 37% 

Matrimonial/Family Law 30 20% 

Estates/Wills 2 1% 

Administrative/Immigration 5 3% 

 

(g) Types of Complaints 

 

In the 152 judicial complaints received as at 15 September 2016, there have been a total of 

290 allegations raised.  The following graph shows the number of allegations by case type 

(Governance Issues, Integrity Issues, Service Issues, Special Applications and Conflicts) that 

have been received: 

 

                                                 
4  From date of creation to 15 September 2016 
5  As one complaint may raise issues in more than one area of law, the percentages may not total 100%.  For 

example, in one judicial complaint alleging advertising issues, 3 areas of law were identified. 

58 allegations

147 allegations

69 allegations

10 allegations
6 allegations

Governance Issues Integrity Issues Service Issues Special Applications Conflicts
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Integrity issues (147 allegations) were raised in 102 (67%) of the judicial complaints 

received as at 15 September 2016 and included: 

 70 allegations (48%) of counseling/behaving dishonourably, 

 35 allegations (24%) of misleading, 

 31 allegations (21%) of incivility. 

 

Services issues (69 allegations) were raised in 61 (40%) of the judicial complaints received as 

at 15 September 2016.  Fifty-six (56) of the 69 allegations (81%) were for failing to serve a 

licensee’s client. 

 

Governance issues (58 allegations) were raised in 47 (31%) of the judicial complaints 

received as at 15 September 2016 and included: 

 23 allegations (40%) were for practicing under suspension / practicing without 

insurance; 

 11 allegations (19%) related to practicing outside the scope of a paralegal’s licence / 

improper advertising 

 14 allegations (24%) concerned the unauthorized practice by a non-licensee or failing to 

prevent unauthorized practice. 

 

Ten (7%) of the judicial complaints received as at 15 September 2016 involved special 

application issues, 9 of which raised capacity issues (the 10th involved an admission / good 

character matter). 

 

Conflict issues (6 allegations) were raised in 4 (3%) of the judicial complaints received as at 

15 September 2016. 
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TAB 5.3

FOR INFORMATION

PROFESSIONAL REGULATION DIVISION
QUARTERLY REPORT

23. The Professional Regulation Division’s Quarterly Report (first three quarters of 2016), 
provided to the Committee by Karen Manarin, Executive Director of the Professional 
Regulation Division, appears at Tab 5.3.1.  The report includes information on the 
Division’s activities and responsibilities, including file management and monitoring. It also 
includes a summary of activities in the Division as at September 30, 2016.  The report 
was also considered by the Paralegal Standing Committee on November 10, 2016. 
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Summary of Activity in Professional Regulation 

 

Interlocutory Suspension/Restriction Motions in 2016 (Authorized by PAC) – as at Sept. 30th  

Authorized By PAC Total:  17 2 

15 

Seeking Restrictions       

Seeking Suspensions   

Issued Total: 14 2 

12 

Seeking Restrictions 

Seeking Suspensions 

Completed Total: 17 

 

8 

5 

1 

3 

Restrictions granted 

Suspension granted 

Motions dismissed 

Motions Withdrawn/Abandoned 

 

 

National Discipline Standards How the Law Society is doing in 2016 (as at Sept. 30th) 

80% of all complaints are resolved or referred for a 

disciplinary or remedial response within 12 months 

72% of complaints were closed or referred to the 

Proceedings Authorization Committee within 12 months 

90% of all complaints are resolved or referred for a 

disciplinary or remedial response within 18 months 

82% of complaints were closed or referred to the 

Proceedings Authorization Committee within 18 months 

75% of citations or notices of hearings are issued 

and served upon the lawyer or Quebec notary within 

60 days of authorization 

87% of Notices were issued less than 60 days after 

authorization by the Proceedings Authorization Committee 

95% of citations or notices of hearings are issued 

and served upon the lawyer or Quebec notary within 

90 days of authorization 

92% of Notices were issued less than 90 days after 

authorization by the Proceedings Authorization Committee 

                                                
1 Regulatory Meeting, Invitation to Attend, Letter of Advice, practice / spot audit recommendation, undertaking, 

mentoring 
2 Includes discontinued complaints and complaints outside the jurisdiction of the Law Society. 

Notices Issued 2014 2015 2016 as at Sept. 30th  

Notices of Application  
(conduct & capacity) 101 117 98 

Notices of Referral for Hearing  
(licensing [good character], reinstatement, 
terms dispute, restitution) 

10 11 11 

Notices of Motion for Interlocutory 
Suspension / Restriction 14 14 14 

TOTAL  124 142 123 

Complaints Closed (pre-issuance) 2014 2015 2016 as at Sept. 30th  

Closed with Diversion1  57 59 100 

Closed with Staff Caution or Best Practice 
Advice  794 565 488 

Closed as Resolved 392 384 234 

Closed as no/insufficient evidence to 
warrant further regulatory action 

1046 1060 706 

Other Staff Closings 2 2620 2520 2053 
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Matters Disposed of by the Hearing Division Lawyers Paralegals 

  2014 2015 2016* 2014 2015 2016* 

Conduct Total 99 77 77 24 21 12 

 Reprimand 15 16 16 2 0 2 

 Suspension 50 30 31 14 16 8 

 Permission to surrender 7 8 7 3 1 0 

 Revocation 18 14 9 2 2 2 

 Fine 0 0 0 1 0 0 

 No penalty imposed 1 0 0 0 0 0 

 Dismissed / stayed 4 4 3 0 2 0 

 Withdrawn /abandoned 4 5 11 2 0 0 

Interlocutory suspension / restriction 12 7 15 2 3 2 

Capacity 3 5 1 0 0 0 

Non-compliance 1** 1 0 0 0 0 

Reinstatement/Terms Dispute 4 2 2 0 1 0 

Licensing (including readmission) 2 4 2 4 7 1 

TOTALS 121 96 97 30 32 15 

2014 151 

2015 128 

2016* 112 

*As at September 30th  

**There was one hearing in which a conduct application and a non-compliance application were heard together.  Both are included in 

the totals for lawyer conduct and lawyer non-compliance categories.  However, it is only counted once in the total numbers. 

 

 

 

 

CRC Reviews - Recommendations 2014 2015 2016 as at Sept. 30th  

File to remain closed (% of decisions 
rendered) 

160 (96%) 150 (93%) 105 (92%) 

Further investigation to be conducted (% of 
decisions rendered) 7 (4%) 11 (7%) 9 (8%) 

Monitoring & Enforcement 2014 2015 2016 as at 
Sept. 30th  

Costs collected  
(including discipline costs)  

$346,751 
($324,104) 

$578,873 
($572,703) 

$395,758 
($296,855) 

New undertakings to be monitored 58 63 69 

New orders to be monitored 179 152 109 

Regulatory inquiries received and addressed 
(number of licensees involved in inquiries) 

5,379  
(5,982 licensees) 

5,079 
(5,548 licensees) 

3563 
(4017 licensees) 

Trustee Services  2014 2015 2016 as at Sept. 30th  

Trusteeship orders obtained from court 21 23 13 

Client files retrieved from licensee’s 
professional business, indexed & preserved 

17,559 21,205 13,961 

Client requests completed (including trust 
distribution) 2,396 2,126 1,048 
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Complaints3 Received in Professional Regulation, January to September 
2016 
 

The increase in the number of complaints received in the Division in 2016 that was noted at the end 

of June 2016 continues, albeit at a slower rate.  As at September 30, 2016, the number of 

complaints received in the Division increased by 1.8% when compared to the number received in 

the same period in 2015 and by 2.0% over the number received in 2014. 

 
 

With respect to the 3625 new complaints received in Professional Regulation in the first 9 months of 

2016: 

• The breakdown by subject of the complaint was: 

o 79% were against lawyers; 

o 12% were against paralegals; and 

o The remaining were cases involving non-licensees and lawyer and paralegal 

applicants. 

• The breakdown by complainants was: 

o 69% of complaints were brought by members of the public; 

o 13% of complaints were brought by licensees; and 

o 18% of complaints were internally raised (i.e. the complainant is the Law Society). 

These proportions are consistent with past years. 

 

  

                                                
3   Includes all complaints received in PRD from Complaints Services. 

Compensation Fund 2014 2015 2016 as at Sept. 30th 

Claims Received:  
 

against lawyers 
against paralegals 

223 claims  
26 claims  

176 claims  
22 claims  

115 claims  
11 claims  

Claims Granted: against lawyers 
against paralegals 

69 claims  
15 claims  

109 claims  
11 claims 

90 claims  
11 claims 
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Intake 
 

As noted in the graph below, the inventory and median age of active complaints in Intake has 

increased since the beginning of 2016. In order to assist with the backlog of investigations and 

the high ratio of complaints per staff in the investigative departments, Intake staff are currently 

only obtaining instructions and transferring cases to the investigative departments which they 

assess as high risk, serious allegations of misconduct.  They continue to monitor and re-assess, 

where necessary, those cases that do not fall into the high risk / serious category.  This 

assistance by Intake is allowing staff in Complaints Resolution and Investigations to address 

their current, aging caseload. 

 
 
 

Intake’s 
Inventory at 
beginning of 

2016 
 

 
 

Intake’s 
Inventory at 

September 30, 
2016 

   

  

 

How were the complaints closed? 

 

 

 

   Where were the complaints transferred? 

 

 

 

As at September 30, 2016: 

• The median age of the1641 complaints closed in Intake was 55 days.  This is slightly 
higher than the median age for complaints closed in Intake in 2014 (49 days) and 2015 
(50 days).  

• The median age of the 775 complaints active in Intake as at September 30, 2016 is 40 
days.  This is above the department’s target of 30 days.   
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Investigations 
 
As at September 30, 2016,  

• 1718 complaints have been instructed for investigation4, including: 

 1565 instructions for a conduct investigation; 
 22 instructions for a capacity investigation; 
 76 instructions for an investigation into unauthorized practice; and 
 55 instructions for a good character investigation. 
 

• 1716 complaints involving 1404 subjects had been closed in 2016 and 251 complaints 

involving 129 subjects had been transferred for prosecution: 

 Complaints Resolution closed 899 complaints (792 subjects) and transferred 61 

complaints (37 subjects) for prosecution 

 Investigations closed 817 complaints (612 subjects) and transferred 190 complaints 

(92 subjects) for prosecution. 

 

 
1107 in Complaints Resolution 

1386 in Investigations  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

1153 in Complaints Resolution 

1237 in Investigations 

 

 

 

 
* In addition to the 251 cases transferred for prosecution, 30 case were transferred 

out to another investigating department. 

 

 

 

                                                
4 Not all cases / complaints require formal instructions to initiate an investigation (e.g. where a licensee is 

seeking reinstatement; where a summary hearing or interlocutory suspension motion is being sought). 

Hence the number of instructions to investigate will be less than the number of cases transferred out of 

the Intake department. 
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As at September 30, 2016: 

• The median age of the 1894 closed was 318 days.  This is lower than the expected 
median age for closed investigations. 

• The median age of the 2390 active complaints under investigation was 
 254 days for the 1153 investigations in Complaints Resolution.  This is above the 

department’s target of 160 days.  
 320 days for the 1237 complaints under investigation in the Investigations 

department.  This is above the department’s target of 240 days.  

Reason Investigations Completed 

 

The graph below display the breakdown of the reasons complaints investigated in Complaints 

Resolution and Investigations were completed in 2016 (as at September 30th). 

 

 
  

* Regulatory Meeting, Invitation to Attend, Letter of Advice, practice / spot audit recommendation, undertaking 

** Includes discontinued complaints and complaints outside the jurisdiction of the Law Society 

Looking at the two investigating departments: 

 

Investigations had a higher proportion of cases 

• closed with diversion (9%),   

• closed as discontinued / outside the Law Society’s jurisdiction (25%) and  

• cases transferred for prosecution (19%),  

compared to Complaints Resolution (3%, 12% and 6% respectively)  

 

Complaints Resolution had a higher proportion of cases  

• closed as resolved (7%) and  

• closed with no/insufficient evidence to warrant further regulatory action (45%),  

compared to Investigations (<1% and 25% respectively).  
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PAC Authorizations 
 

As at September 30, 2016, the Proceedings Authorization Committee (PAC) had authorized 156 

matters either to proceed for a hearing before the Law Society Tribunal – Hearing Division or for 

other regulatory action5.  The chart below sets out the breakdown of the 156 matters authorized 

in 2016 and compares the 2016 breakdown with the breakdown in previous 5 years.  

 

  Totals 

for 2011 

Totals for 

2012 

Totals 

for 2013 

Totals 

for 2014 

Totals 

for 2015 

2016 to 

Sept 30 

Conduct  Lawyer 104    

(26 SH)* 

104 

(31 SH)* 

121 

(36 SH)* 

82 

(31 SH)* 

104 

(35 SH)* 

86 

(25 SH)* 

Paralegal 30      

(9 SH)* 

21 

(12 SH)* 

41 

(12 SH) 

17 

(7 SH)* 

27 

(11 SH)* 

13 

(7 SH)* 

Capacity Lawyer 0 5 4 3 3 4 

Paralegal 0 0 0 0 0 1 

Competency Lawyer 0 0 0 0 0 0 

Paralegal 0 0 0 0 0 0 

Non-Compliance Lawyer 0 0 0 0 0 0 

Paralegal 0 0 0 0 0 0 

Interlocutory 

Suspension 

Lawyer 4 2 5 11 10 16 

Paralegal 0 1  3 3 1 

Licensing Lawyer 2 3 3 4 4 5 

Paralegal 2 1 4 1 6 5 

Invitation to Attend Lawyer 14 34 31 14 23 24 

Paralegal 0 0 3 5 5 0 

Letter of Advice Lawyer 8 9 24 7 8 3 

Paralegal 0 0 3 0 3 0 

Regulatory Meeting Lawyer 5 3 3 1 2 0 

Paralegal 0 0 0 0 0 0 

Yearly Totals Lawyer 137 160 191 122 153 138 

 Paralegal 32 23 51 26 44 20 

 TOTAL 169 183 242 148 197 158 

*The number of Summary Hearings (SH) authorized appears in brackets and is included in the total number of conduct 

matters authorized in each quarter. 

 

 

  

                                                
5 Letter of Advice, Invitation to Attend or Regulatory Meeting 
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Of the 158 matters authorized by the PAC, 131 matters were authorized to proceed for a hearing 

before the Law Society Tribunal – Hearing Division and 27 matters were authorized for either a 

letter of advice, an invitation to attend or a regulatory meeting.  The chart below compares the 

matters authorized by the PAC for hearing and for another regulatory response in the first 9 

months of 2016 to the previous 5 years.  

 

 
* Letter of advice, invitation to attend, regulatory meeting 
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Discipline  
Input6 
 

In the first 9 months of 2016, 374 cases involving 153 licensees / applicants were transferred 

into the Discipline department.  The graph below compares the input for 2016, to date, with the 

input of cases and subjects in the previous 5 years.  It is anticipated that the input of licensees / 

applicants will be comparable to the input in prior years. 
 

 

 

 

Inventory of Discipline Matters7 
 

The inventory of matters currently before the Hearing Division is higher than it has been in the 

previous 6 quarters.  Matters that are pending issuance and appeals remain stable. 

 

 
 

                                                
6   “Input” refers to complaints that were transferred into Discipline from various other departments during the specific 

year. It includes new complaints/cases received in Discipline and the lawyers/applicants to which the new 

complaints relate. New appeals commenced in the period are not included in these numbers. 
7  A licensee may have more than one matter ongoing at a time (e.g. a licensee may have an ongoing hearing 

before the Hearing Division and a judicial review in Divisional Court). 
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Hearings 
 
Notices Issued in the Hearing Division  
 

In 2016, as at September 30, 123 Notices had been issued: 98 Notices of Application, 14 

Notices of Motion for an Interlocutory Suspension /Restriction and 11 Notices of Referral for 

Hearing.  

 

The graph and chart below show the Notices issued in 2016, to date, and provide a comparison 

with Notices issued in the previous 5 years.  Note that, the numbers in brackets are the number 

of cases/complaints relating to the notices issued.  One notice may relate to more than one 

case. For example, in 2016, the 112 Notices of Application that have been issued relate to 236 

cases/complaints. 

 

 
8  9 

 

 

                                                
8  Matters which are initiated by Notice of Application include conduct, capacity, non-compliance and competency 

matters.  Also included in this category are interlocutory suspension/restriction motions. 
9  Matters which are initiated by Notice of Referral for Hearing include licensing (including readmission matters), 

reinstatement and restoration matters. 

 
2011 2012 2013 2014 2015 

2016 

(at Sep 30) 

Notices of Application issued 122 109 147 115 131 112 

Notices of Application 118 104 142 101 117 98 

Interlocutory Suspension/Restriction motions 4 3 5 14 14 14 

Notices of Referral for Hearing issued 12 6 11 10 11 11 

Total Notices Issued 134 115 158 125 142 123 
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Completed Matters in the Hearing Division10 
 

  Total 

2011 

Total 

2012 

Total 

2013 

Total 

2014 

Total 

2015 

2016  

(at Sep 30) 

Conduct Hearings Lawyers 84 82 94 101* 77 73 

Paralegal Licensees 17 20 18 23 21 12 

Interlocutory Suspension 

Hearings/Orders 

Lawyers 5 4 3 11 7 15 

Paralegal Licensees - 1 - 3 3 2 

Capacity Hearings Lawyers - 5 2 3 5 1 

Paralegal Licensees - - - - - 1 

Competency Hearings Lawyers - - - - - - 

Paralegal Licensees - - - - - - 

Non-Compliance 

Hearings 

Lawyers - 1 - 1* 1 - 

Paralegal Licensees - - - - - - 

Reinstatement Hearings Lawyers 5 3 1 3 2 2 

Paralegal Licensees - - 1 1 1 - 

Restoration Lawyers - - - - - - 

Paralegal Licensees - - - - - - 

Licensing Hearings 
(including Readmission) 

Lawyer Applicants 4 4 4 2 4 2 

Paralegal Applicants 7 5 3 4 7 2 

TOTAL  Lawyers* 98 101 104 120 96 93 

NUMBER OF Paralegals* 24 26 22 31 32 17 

HEARINGS TOTAL 122 125 126 151 128 110 
*In Q2 2014, there was one hearing in which a conduct application and a non-compliance application were heard 

together.  Both are included in the totals for lawyer conduct and lawyer non-compliance categories.  However, it is 

only counted once in the total numbers for the quarter and for the year. 

 
  

                                                
10  A “completed matter in the Hearing Division” for Professional Regulation is defined as one in which the Law 

Society Tribunal – Hearing Division has rendered a final order.   
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Appeals and Judicial Reviews 
 

The following chart sets out the number of appeals filed with the Appeal Division, the Divisional 

Court or the Court of Appeal in the calendar years 2010 to Q3 2016. 

 

Quarter/Year Appeal 

Division 

Divisional Court Court of Appeal Supreme Court of 

Canada 

2011 18 
6 appeals; 

2 judicial reviews 
2 motions for leave 

 

2012  23 
4 appeals;  

5 judicial reviews 
2 motions for leave 

 

2013      20 
3 appeals;  

3 judicial reviews 
 

 

2014 23 
14 appeals;  

5 judicial reviews 
4 motions for leave 

 

2015   16 
6 appeals; 

1 judicial review 

5 motions for leave;  

1 appeal;  

2 other motions11 

 

2016 (at Sep 30) 8 
3 appeals;  

1 judicial review 

3 motions for leave 

1 appeal 

3 motions for leave 

 

As of September 30, 2016,  

• In the Appeal Division, there were 9 appeals pending, 3 appeals that had been argued 

but were reserved on decision and 5 appeals in which the appeal decision had been 

rendered but costs or penalty decisions remained outstanding;  

• In Divisional Court, there were 4 appeal and 2 judicial review matters pending;  

• In the Court of Appeal, there was 1 application for leave to appeal and 1 appeal pending; 

and 

• In the Supreme Court of Canada, there were 3 motions for leave to appeal pending. 

 

 

 

  

                                                
11 1 motion to extend time for leave to appeal; 1 motion for review of denial of leave application 
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Appendix A: The Professional Regulation Complaint Process 
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Appendix B: Professional Regulation Organizational Chart 
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