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COMMITTEE PROCESS 
 

1. The Audit & Finance Committee (“the Committee”) met on May 8, 2013.  Committee 

members in attendance were Chris Bredt (co-chair), Carol Hartman (co-chair), Cathy 

Corsetti, Adriana Doyle, Susan Elliott, Seymour Epstein, Vern Krishna, Janet Leiper, 

Judith Potter, James Scarfone (phone), Alan Silverstein, Catherine Strosberg, Robert 

Wadden (phone), and Peter Wardle.  

 

2. Law Society staff in attendance: Robert Lapper, Wendy Tysall, Zeynep Onen, Michael 

Elliott, Elliot Spears, Fred Grady and Brenda Albuquerque Boutilier. 
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FOR DECISION  
 

LAW SOCIETY FUND BALANCE MANAGEMENT POLICIES 
 

Motion: 
 

3. That Convocation approve the following policies intended to manage the size and 

use of the Law Society’s General and Compensation fund balances. 

 
I. Lawyer General Fund 

a) The Law Society’s policy is to maintain the sum of the Lawyer General Fund 
balance and the Working Capital Reserve at no less than two, and no more than 
three months of General Fund budgeted expenses. 

 

b) If the total of the Lawyer General Fund balance and the Working Capital 
Reserve exceeds three months of budgeted Lawyer General Fund expenses 
Convocation shall utilize the excess for one or more of the following: 
o Mitigate the Lawyer General Fund levy for the next fiscal year; 

o Transfer the excess to another Law Society fund if the fund balance is below 

its stated policy benchmark. 

 

c) If the total of the Lawyer General Fund balance and the Working Capital 
Reserve is less than two months of budgeted Lawyer General Fund expenses, 
Convocation shall budget for an annual surplus to restore the fund balance to its 
minimum policy objective.  The minimum policy benchmark should be restored 
within three fiscal periods. 

 
 
d) If the total of the Lawyer General Fund balance and the Working Capital 

Reserve is more than two months of budgeted Lawyer General Fund expenses 
and less than three months of budgeted Lawyer General Fund expenses 
Convocation may appropriate funds from the Lawyer General Fund Balance for 
one or more of the following: 
o Mitigate the Lawyer General Fund levy for the next fiscal year; 

o Transfer the excess to another Law Society fund if the fund balance is below 

its stated policy benchmark. 
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II. Lawyer Compensation Fund 

a) The Law Society’s policy is to maintain the Lawyer Compensation Fund 
balance at an amount sufficient to provide for a minimum of three successive 
99th percentile aggregate claim scenarios (one-in-one-hundred-year event) 
and a maximum of four such events.  The estimated amount of aggregate 
claims in the 99th percentile is to be actuarially reviewed at least every three 
years. 

 

b) If the Lawyer Compensation Fund balance exceeds four one-in-one-hundred-
year events, Convocation shall utilize some or all of the excess for the 
following : 
 
o Mitigation of the Lawyer Compensation Fund levy for the next fiscal 

year; 

o Annual mitigation of the Lawyer Compensation Fund levy shall continue 

such that within the next three fiscal years, the maximum benchmark 

shall be achieved.  

 

c) If the Lawyer Compensation Fund balance is less than three one-in-one-
hundred-year events, Convocation shall budget for an annual surplus to 
restore the fund balance to its minimum policy objective.  The minimum 
policy benchmark should be restored within three fiscal periods. 

 

d) If the Lawyer Compensation Fund balance is more than three one-in-one-
hundred-year events and less than four one-in-one-hundred-year events 
Convocation may:  
o Mitigate the Lawyer Compensation Fund levy for the next fiscal year; 

o Budget for a surplus sufficient to increase the fund balance to its 

maximum policy objective of four one-in-one-hundred-year events; 

o  Leave the fund balance at its current balance for the upcoming fiscal 

year. 

 
4. Draft fund balance policies were provided to Convocation in February 2013 to obtain 

input.  No substantive changes arose from Convocation and as such the draft policies 

have been further reviewed by the Committee and are being returned to Convocation for 

decision.  The material provided to Convocation in February on this subject is reproduced 

after paragraph 11 below.   
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Canada Revenue Agency Risk Identification Project 

5. Since February, the Law Society has obtained information about the Canada Revenue 

Agency’s (CRA) Non-Profit Organization Risk Identification Project, and conclusions 

arising from these audits of organizations’ tax-exempt status under paragraph 149(1)(l), 

which is nearing completion.  The conclusions confirm the need for comprehensive 

policies on the management of fund balances.  The management of fund balances is one 

of the risk areas that the CRA has identified as contributing to a profit purpose and 

therefore contravening paragraph 149(1)(l).   

 

6. According to CRA feedback during this risk project, excessive fund balances may be 

indicative of a profit purpose: 

a. Excessive because the fund balances are not required to fulfill operating cash flow 

requirements and / or 

b. Excessive because fund balances are not held for a specific purpose (such as a 

contingency purpose) and / or 

c. Lack of evidence of past usage of fund balances when the specific purpose for their 

retention occurred and / or 

d. Lack of organizational assessment and monitoring of fund balances on regular basis. 

 

7. The overall conclusion is that the CRA will assess excessive fund balances based on 

empirical evidence and the specific circumstances of a particular not-for-profit 

organization.  However as part of their continuing guidance, there are only three reasons 

to have fund balances: 

a. To fund regular cash flow and capital assets required for day-to-day operations 

b. Maintained to fund a planned project, program or activity in the future (“a specific 

reserve”) 

c. Maintained in case of a significant, negative unexpected event (“contingency 

reserve”). 
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8. To mitigate the risk of fund balances being evidence of a profit purpose, a not-for-profit 

organization should build empirical evidence supporting the reasonableness of fund 

balances including the development of a fund balance policy, reviewed annually by 

management and the Board. 

 

Effect of Draft Fund Balance Policy on 2014 Budget 

9. At the end of 2012, the total of the Working Capital Reserve and the lawyer General 

Fund balance was $17.4 million. The lawyer General Fund’s budgeted expenses for 2013 

total $74.8 million.  Two months of these expenditures is $12.5 million.  This means, 

using the two month criteria, up to $4.9 million from the lawyer General Fund balance 

could be used to mitigate the General Fund levy in 2014.   

 

10. Using current data, a minimum lawyer Compensation Fund balance sufficient to sustain 

three successive one hundred year events and a maximum of four translates to a 

minimum fund balance of $12 million and a maximum fund balance of $16 million.  The 

lawyer Compensation Fund balance at the end of 2012 was $25.3 million meaning 

between $9.3 million and $13.3 million could be used to mitigate the lawyer 

Compensation Fund levy in 2014 and / or future years. 

 

11. The balances in the paralegal general and compensation funds are insufficient to warrant 

formal polices for their individual management.  As circumstances change and if the fund 

balances become sufficiently large to warrant policy development, this could be 

accomplished as part of the annual review of this proposed policy. 
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MATERIAL PROVIDED TO FEBRUARY 2013 CONVOCATION 
 
Contents of Law Society Fund Balance Management Policies 
 
 
Executive Summary Tab 3(i)

Discussion - Draft Policy Proposals Tab 3(ii)

Background Material  

 Fund Descriptions  

 IT496R Non-Profit Organizations

 Background to Working Capital Reserve

 Policy for the Operating Reserve

 Memo from Eckler on Compensation Fund Levy Setting

 Memo from Eckler on Compensation Fund Stochastic 

Modeling 

Tab 3(iii)
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EXECUTIVE SUMMARY 
 

1. As the Society transitions to a multi-year budgetary planning cycle the size, accumulation 
and use of fund balances is an important component of the budget process.  This report 
proposes fund balance management policies for the Society’s two major funds, the 
General Fund and the Compensation Fund.  For this report the Working Capital Reserve 
balance is considered part of the General Fund Balance. 

 

2. The Law Society currently has a fund balance management policy to determine the 
maximum size, of what is termed, its Operating Reserve.  This policy was approved by 
Convocation in May of 2002.  The Operating Reserve Policy is attached at Appendix A. 

 

3. The policy’s stated objective is: 
 With respect to operating the Society in a sound and prudent fiscal manner, 

Convocation will endeavor to maintain an Operating Reserve that provides for up 
to two months of the Society’s operating expenses. 

 
4. The policy is permissive with no minimum benchmark only a maximum and it lacks rigor 

by not requiring Convocation to adhere to a stipulated fund management policy.  The 
policy concludes as follows: 
 This policy is intended to guide Convocation’s fiscal oversight and management 

of the Operating Reserve.  It is not intended to restrict Convocation’s discretion to 
use some or all of the Operating Reserve balance when needed. 

 

5. In the development of these policies we have noted there are options that can be 
considered.  The options essentially end up being a choice between philosophies 1) a 
“pay as you go” approach in which annual fees are established to fund anticipated 
operations and any existing fund balance is immediately utilized to mitigate fees and any 
existing fund deficiency is immediately eliminated by an increase in annual fees or 2) a 
“fee stabilization” approach in which reasonable fund balances are maintained within 
policy benchmarks and fund balances in excess of benchmark are utilized in a prescribed 
fashion and fund deficiencies are restored in a prescribed fashion over a prescribed 
number of fiscal periods. 

 

6. The policies proposed here have utilized the fee stabilization approach as the Finance 
Department has incorporated recommended best practices for the General Fund and 
supports the use of the Compensation Fund balance as a backstop for extraordinary 
claims experience. 
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7. The proposed policies can be summarized as follows: 
 

o The General Fund 

 The Law Society’s policy is to maintain the sum of the General Fund 

balance and the Working Capital Reserve at no less than two, and no more 

than three months of General Fund budgeted expenses. 

 The policy details the appropriate use funds exceeding the minimum and 

maximum values in the benchmark as well steps to be taken to restore the 

balance should it fall below the minimum benchmark value. 

 
o The Compensation Fund 

 The Law Society’s policy is to maintain the balance of the Compensation 

Fund at an amount sufficient to provide for a minimum of three successive 

99th percentile aggregate claim scenarios (one in one hundred year event) 

and a maximum of four such events.   

 The policy details the appropriate use funds exceeding the minimum and 

maximum values in the benchmark as well steps to be taken to restore the 

balance, should it fall below the minimum benchmark value. 

 

8. The proposed polices, if adopted, will impact the 2014 budget process and will provide 
policy guidelines on setting of annual fees on a go forward basis. 

 

Impact of Policy Adoption on Budget Process 

 

9. The adoption of these policies will impact the annual fee setting process for 2014 and 
beyond.  Depending on actual operating results for 2013, these policies could compel the 
Audit and Finance Committee to recommend continued use of fund balances to mitigate 
fees in 2014 if the balances exceed the upper benchmark level.  In the case of the 
Compensation Fund this is very probable, less so for the General Fund. 

 

Future Policy Considerations - Capital Fund 

 

10. A policy for managing the appropriate size of the Capital Fund balance is best considered 
in the context of supporting the implementation of an approved long-term (5 year) capital 
plan.  The scope of the capital needs outlined in such a plan will assist in recommending 
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to Convocation the appropriate size of the fund balance as well as the approach for 
establishing the annual levy. 
 

11. There are two basic approaches to establishing the annual capital levy (currently $85):  
 Over the five year span, set a levy sufficient to fund the total cost of the capital 

plan. Simply put this would raise the same amount of money in each year 
regardless of how much would be spent in each year or  

  Set a levy based on how much would be spent in each of the five years.  In this 
case the levy could go up or down in a given year, but in total over the five years 
of the capital plan, the same amount of funding would be raised. 

 
12. In the final analysis, there is little difference between the two other than one holds the 

capital levy constant and the other could cause fluctuations in the levy depending upon 
actual needs in a given year. 
 

13. At a future point, subsequent to the development of a five year capital and prior to the 
adoption of the 2014 budget, a policy proposal for managing the capital fund balance and 
the recommended practice for establishing the capital levy will be brought to the 
Committee for consideration and recommendation to Convocation.
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Discussion 
 

14. During the 2013 budget process, the use of accumulated fund balances to mitigate the 
annual fee increase for lawyers and paralegals was characterized as an unsustainable 
practice by several benchers both at the Audit and Finance Committee and Convocation. 
 

15. The use of fund balances to stabilize annual fees is a typical practice in the not-for-profit 
sector.  Prior to 2012, the Society’s wholly owned insurance subsidiary, LAWPRO, also 
made use of the accumulated fund balance in the Society’s E&O Fund to mitigate base 
premiums that would otherwise have been required on an annual basis.  While the 
Society, has for several years now, utilized its fund balances to mitigate fee increases, 
what it has lacked is a set of financial policies to guide and direct Convocation in the 
practice.  As a consequence, the use of fund balances has had the appearance of an ad hoc 
process inconsistent with effective long-term financial planning. 
 

16. This report is intended to put in place policies for the Society’s two major Funds, the 
General and Compensation Funds that, if adopted by Convocation, will articulate the 
appropriate size of the accumulated fund balances and the appropriate use of these fund 
balances if the policy objective is exceeded and the timing of replenishing fund balances 
if policy benchmarks are not met. 
 
Rationale for Fund Balance Management Policies 
 

17. The Government Finance Officers Association’s of the United States and Canada 
(“GFOA”), best practices in public budgeting notes: 

o “A government should develop policies to guide the creation, maintenance, and 

use of resources for financial stabilization purposes. Stabilization funds are called 

by many names including rainy day funds, unreserved, undesignated fund 

balances, and contingency funds. 

o Governments should maintain a prudent level of financial resources to protect 

against reducing service levels or raising taxes and fees because of temporary 

revenue shortfalls or unpredicted one-time expenditures.  

o The policies should establish how and when a government builds up stabilization 

funds and should identify the purposes for which they may be used. Development 

of a policy on minimum and maximum reserve levels may be advisable. Policies 

on stabilization funds should be publicly available and summarized in materials 

used in budget preparation. They also should be identified in other government 

documents, including planning and management reports. “1 

                                                 
1 www.gfoa.org Practice 4.1 Develop Policy on Stabilization Funds 

Convocation - Audit and Finance Committee Report

183



 
 

 

18. Members of the Law Society’s Finance Department are active members of the GFOA and 
consider it to be the authoritative source of best practice information on governmental 
budgeting policies, much of which can be applied to the not-for-profit sector, including 
the Law Society. 
 

19. The GFOA clearly articulates the need for fund balance management policies that dictate 
the approved size of the funds, their use in funding activities of the organization and the 
means by which a fund balance will be restored in the event it falls below the approved 
policy level. 
 

20. The Society has a number of Funds, each with distinct purposes and therefore a single 
policy will not suffice.  Policies for each major fund should be developed and approved 
by Convocation. 
 
Policy Options 
 

21. As noted above, the GFOA considers the existence of fund balances and policies 
directing their size and use to be a budgeting best practice.  However, there are other 
options that could be considered. 
 

22. The first option for consideration is essentially a “pay as you go” approach.  In practice 
this approach would aim to minimize the accumulation of fund balances and utilize any 
surplus that might exist at the end of a fiscal year to mitigate fee requirements in the 
upcoming fiscal year.  Any deficit arising in a fiscal period would immediately be added 
to the funding requirement of the next fiscal period.   
 

23. This approach would be consistent with the public choice theory of political economy 
first espoused by Nobel Prize winning economist James Buchanan(2).  The basic premise 
of this theory is that taxes should be raised to meet government obligations.  Using 
accumulated fund balances to mitigate fee increases has the potential to mask the level of 
actual fees required to support existing operations and spending.   
 

24. A fee setting approach using this methodology would increase fee volatility as it is 
impossible to precisely predict revenues and expenditures in any particular budgetary 
year.  However, public choice theorists would argue that this would constrain spending as 
it potentially would make increased spending more politically costly.  In the case of the 
Society, increased spending in the face of no accumulated fund balances would 
immediately translate to an increase in the annual fee. 
 

25. At the Law Society, the accumulation of fund balances over a number of years has 
allowed Convocation to increase spending while tempering the impact on annual fees by 
utilizing these accumulated balances to mitigate fee increases in the short term.  In the 

                                                 
2 The Calculus of Consent: Logical Foundations of Constitutional Democracy  James Buchanan and Gordon 
Tullock, 1965 
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long term, sustaining current spending patterns will ultimately require major increases in 
the annual fee once accumulated fund balances are exhausted.  
 

26. The public choice approach may also be greeted favourably by proponents of a 
generational equity philosophy.  Generational equity would support current expenses 
being funded by current members of the organization, future expenses should be paid by 
future members.  The accumulation of fund balances results in the transfer of some 
portion of the funding burden from future members of the Society to current.  While the 
theory of generational equity has merit, the amounts that are likely to be considered a 
generational transfer are so small, on an individual basis, as to be trivial. 
 

27. It could be practical for the Society to consider a hybrid approach and establish fund 
balance management policies that include principles espoused by the GFOA and public 
choice theory on a fund specific basis. 
 

28. The adoption of a “pay as you go” policy for the funding of long term capital 
requirements may well be an approach for the Society to consider for long term capital 
spending requirements.  Absent a capital funding requirement that would necessitate the 
accumulation of funds, such as the renovation of the north wing several years ago, a pay 
as you go approach could align well with say a five year capital plan detailing the amount 
to be raised and spent in each year over the next five.  This approach could bring 
discipline to the capital planning process and forecast fairly precisely the impact on the 
annual fee of funding the planned, long term capital needs of the Society. 

 
Fund Accounting 

 
29. A fund is a tool that accountants use to segregate resources related to specific activities.  

The Law Society uses separate funds such as the Compensation Fund and the Errors & 
Omissions Insurance Fund as some funds are restricted, either by legislation like the 
Compensation Fund, or by Convocation.  If all funds were aggregated, the needs of users 
of the financial statements, such as assessing how resources are allocated, may not be 
met.  Perhaps more significantly, funds intended for a specific purpose by Convocation or 
by legislation could be misapplied if not segregated by fund. 
 

Law Society Fund Descriptions 

30. Funds utilized by the Society for the purpose of allocating resources and reporting on 
financial results are listed in the chart below along with fund balances at September 30, 
2012  and the nature, and source, of any restriction on specific funds.   
 

31. More complete explanations of each fund and their purpose are provided as an 
attachment at the end of this document. 
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 Fund Name 

Amount 

($000’s) Purpose 

Source of 

Restriction
Lawyer General Fund 7,672 General operations - lawyers  

Paralegal General Fund 1,059 General operations – paralegals  

Restricted Funds    

Lawyer Compensation Fund  24,261 Redress for lawyer dishonesty Legislation 

Paralegal Compensation Fund 344 Redress for paralegal dishonesty Legislation 

Errors & Omissions Insurance Fund 64,172 Record insurance transactions Convocation 

Capital Allocation Fund 4,143 Record capital acquisitions Convocation 

Invested in Capital Assets Fund 13,164 Record value of capital assets Convention  

County Library Fund (84) Record LibraryCo transactions Convocation 

Other  1,054 PLAP, RAP, Special projects, Convocation 

Working Capital Reserve 10,675 Ensure availability of cash Convocation 

TOTAL 126,460   

 

Principles for Fund Balance Policies 

 
32. Fund accounting is specific to not-for-profit and governmental organizations. Our main 

source of reference is the GFOA, best practices in public financial management.  As a 
general rule the Finance Department supports the GFOA best practice model. 
 

33. However the Department supports different policies for the various Law Society funds as 
they all have different uses, objectives and restrictions, requiring a tailored rather than 
generic approach.  A generic, one-size-fits-all approach would not provide practical 
guidance in the governance of the balances 
 

34. Fund balance management policies establish a minimal level at which fund balances are 
to be maintained ensuring adequate, liquid resources and may also establish a maximum 
they shall not exceed.  The policies focus on funds with financial resources available for 
appropriation and the “extent to which the [Law Society] is bound to honour constraints 
on the specific purposes for which amounts in the fund can be spent(3)”.   
 

35. To clarify, there would be no need for a fund balance management policy for the Invested 
in Capital Assets Fund.  This fund represents the unamortized value of the Society’s 
capital assets and no portion of the fund balance can be appropriated to mitigate increases 
in the annual fee.  Also, the Society’s Compensation Fund is restricted by legislation and 
no portion of its accumulated fund balance is available to mitigate annual fees other than 
that portion applicable to the compensation fund levy.  In other words, the maximum 

                                                 
3 Governmental Accounting Standards Board Statement No. 54. 
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portion of the Compensation Fund balance that could be appropriated would be an 
amount sufficient to reduce the Compensation Fund levy to zero in a given year. 

 

Policy Development 

36. According to the GFOA, a fund balance policy addresses three essential elements: 
a) the appropriate level to be maintained in the fund. 
b) the circumstances in which the fund balance can be appropriated or “spent down”. 
c) the requirements for replenishing deficiencies.  

 
37. For the purpose of this discussion, the development of fund balance management policies 

will be limited to the General Fund (inclusive of the Working Capital Reserve) and the 
Compensation Fund.   
 

Appropriate fund balance level 
 
38. The appropriate size of a fund balance can be expressed as a minimum or a range.  By 

establishing a range, the policy, by default, requires that action be outlined for balances 
that exceed the upper end of the range, or fall below the lower end. 
 

39. For the General Fund, the level of fund balance to be maintained should be based on 
revenues or expenses, whichever is the less volatile, more predictable category.  In the 
case of a single purpose fund like the Compensation Fund, an appropriate accumulated 
fund balance can be maintained to protect against a sudden upsurge in defalcations by 
members and subsequent payments of grants to affected members of the public. 
 

40. The GFOA’s general rule for the General Fund balance is that it should represent no less 
than two months of operating revenues or expenditures.  Factors that could cause a 
deviation from this benchmark are: 

 If operating revenues / expenditures are less diversified then a balance equivalent 
to more than two months will be required.   

 The ability to predict contingencies.   
 The exposure to financial difficulties in other fund balances.  

 

41. The Society’s current policy on its Working Capital Reserve requires the maintenance of 
a balance that represents up to two months of operating expenses.  For the purpose of this 
policy, the Finance Department believes the General Fund Balance should be included 
with the Working Capital Reserve along with any contingency amounts included in the 
current year’s budget. 
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Appropriations from the fund balance 
 

42. The description of these circumstances in the policy should be specific as vague criteria 
are impractical.  For instance, an appropriate circumstance would not just be a “budgetary 
shortfall” but “a budgetary shortfall in excess of …” 
 

43. In the case of a fund balance in excess of the policy approved maximum, a prescribed 
means of returning the fund balance to its policy approved range should be outlined.  For 
instance “to be appropriated to mitigate the otherwise required annual fee” or “transferred 
to another fund” if not prohibited by legislation or other approved policy of Convocation. 
 

Replenishing fund balance deficiencies 
 

44. The policy should describe how a fund balance would be replenished back to the 
appropriate level, and the source of the replenishment funds.  The source could be 
another fund if allowed, or through an increase in annual fees. The policy should also 
specify the period over which the replenishment should happen. 
 

Draft Policy Proposals 
 

General Fund 

45. This policy will refer generically to the General Fund.  However, in reality there are in 
fact two General Funds, one for lawyers and one for paralegals.  The principles that will 
support the development of a policy to manage the size and use of the General Fund 
Balance will be the same for both Lawyers and Paralegals.  What sets the two apart is the 
existence of the Working Capital Reserve that was created and financed entirely by 
lawyers. 
 

46. In drafting a policy for the General Fund Balance, the Finance Department recommends 
the GFOA’s general rule that the fund balance should represent no less than two months 
of operating revenues or expenditures.  As mentioned previously, the GFOA recognizes 
that other factors could cause a deviation from the general benchmark.  These factors 
include: 

o If operating revenues / expenditures lack diversification.   

o The ability to predict contingencies.   

o The exposure to financial difficulties in other fund balances.  

 

47. The General Fund balance represents the accumulated excess of revenues over expenses 
in the Society’s General Fund since its creation.  Fundamentally, not-for-profit budgeting 
is intended to operate on a “break even” basis, that is, revenues should equal expenses on 
an annual basis.  Consequently, the current General Fund balance has not been achieved 
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as a result of operational planning, but rather as a result of a series of favourable annual 
variances from budget. 
 

48. On a go forward basis, the existence of a fund balance management policy will generally 
dictate that the annual budget is prepared, and the annual fee established, so that either a 
surplus or deficit is created depending on the projected fund balance at the time of budget 
approval.   
 

49. A negative General Fund balance is a critical deficiency and could have liquidity 
implications.  It should therefore be corrected within the next budgetary year. 

 

Policy 

 

50. The Law Society’s policy is to maintain the sum of the General Fund balance and the 
Working Capital Reserve at no less than two, and no more than three months of General 
Fund budgeted expenses. 

 

Fund Balance Exceeds Maximum Policy Benchmark 

 

51. If the total of the General Fund balance and the Working Capital Reserve exceeds three 
months of budgeted General Fund expenses Convocation shall utilize the excess for one 
or more of the following : 

o Mitigate the General Fund levy for the next fiscal year; 

o Fund planned non-recurring expenditures in the upcoming fiscal year; 

o  Transfer the excess to another Law Society fund if the fund balance is below its 

stated policy benchmark. 

 

Fund Balance Falls Below Minimum Policy Benchmark 

 

52. If the total of the General Fund balance and the Working Capital Reserve is less than two 
months of budgeted General Fund expenses, Convocation shall budget for an annual 
surplus to restore the fund balance to its minimum policy objective.  The minimum policy 
benchmark should be restored within three fiscal periods. 
 
 

Utilization of General Fund Balance 

 

53. If the total of the General Fund balance and the Working Capital Reserve is more than 
two months of budgeted General Fund expenses and less than three months of budgeted 
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General Fund expenses Convocation may appropriate funds from the General Fund 
Balance for one or more of the following: 

o Mitigate the General Fund levy for the next fiscal year; 

o Fund planned non-recurring expenditures in the upcoming fiscal year; 

o  Transfer the excess to another Law Society fund if the fund balance is below its 

stated policy benchmark. 

 

Compensation Fund 

54. This policy will refer generically to the Compensation Fund.  However, in reality there 
are two Compensation Funds, one for lawyers and one for paralegals.  The principles that 
will support the development of a policy to manage the size and use of the Compensation 
Fund Balance will be the same for both lawyers and paralegals.  What sets the two apart 
is the relatively small size of the paralegal compensation fund and its relatively short 
period of existence. 
 

55. The budgeting principle for the Compensation Fund is the same as the General Fund.  On 
an annual basis the Compensation Fund levy would be established at a level in which 
total revenues equal total expenses.  Policy options to maintain an appropriate fund 
balance may result in deviations from this basic principle either for the purpose of 
decreasing or increasing the fund balance. 
 

56. The Society engages the services of an actuary (Eckler) to assist with the establishment of 
the annual levy sufficient to meet the routine claims anticipated by the fund. 
 

57. A dedicated annual levy is charged to lawyers and paralegals to support the activities of 
these funds.  Because the administrative expenses of these funds are relatively minor 
there is little or no need to assume the need to maintain a fund balance of a minimum two 
months to meet these expenses.   
 

58. In drafting a policy for the size of the Compensation Fund balance, the primary issue is 
whether it should be used as a backstop against future abnormally large defalcations and 
claims and, if so, the size of this backstop.   
 

59. The Compensation Fund is a discretionary fund with claimant limits, currently at 
$150,000.  Adjusting claims experience since 1991 to reflect the current $150,000 
maximum, the annual average of routine (4) defalcations has been $2.5 million and the 
annual average for large scale (5) defalcations has been $1.2 million.   
 

60. Our recent experience is quite different from the preceding ten year period.  The annual 
average of routine claims 1991-2000 was $2.9 million and large scale claims was $2.2 

                                                 
4 Defined by Eckler as excluding large scale claims 
5 Defined by Eckler as greater than 35 claims arising from a single incident 
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million.  More recently in 2001-2011 the annual average of routine claims declined to 
$2.2 million and large scale claims to just $394,000.   
 

61. The trend appears to be towards improved claims experience both in terms of routine 
claims and large scale claims.  On an annual basis the fund establishes its levy based on a 
provision for routine claims that has averaged approximately $2.5 million over the last 
five years.  It has not been the practice of the Society to budget a provision, and therefore 
increase the annual levy, for large scale claims.  Rather, the fund balance has been relied 
upon to act as a backstop for large scale claims.  The question has always been, how 
much of a backstop is enough?    
 

62. In August, the Finance Department engaged the services of Eckler to assist in 
determining what the appropriate level of fund balance, and thus backstop, should be for 
the Compensation Fund.  The actuary undertook a stochastic (6) analysis in which 10,000 
trials of potential claims were modeled.  The outcome of this model generated annual 
aggregate claims in the 99th percentile of $6.5 million and $5.8 million depending on the 
modeling technique used. 
 

63. Put simply, the Compensation Fund could expect claims between $5.8 and $6.5 million 
once in one hundred years.  With the current provision for claims set at $2.5 million, the 
impact on the fund balance of a one hundred year event would range from $3.3 million to 
$4.0 million. The projected fund balance for 2012 of $24.5 million could withstand a 
minimum of six one hundred year events in succession without putting the fund balance 
into a negative balance. 
 

64. In September, the Compensation Fund Committee endorsed a policy that would require a 
minimum fund balance sufficient to sustain three successive one hundred year events and 
a maximum of four.  This would translate to a minimum fund balance of $12 million and 
a maximum fund balance of $16 million.  

 

Policy 

65. The Law Society’s policy is to maintain the Compensation Fund balance at an amount 
sufficient to provide for a minimum of three successive 99th percentile aggregate claim 
scenarios (one in one hundred year event) and a maximum of four such events.  The 
estimated amount of aggregate claims in the 99th percentile is to be actuarially reviewed 
at least every three years. 
 

Fund Balance Exceeds Maximum Policy Benchmark 

66. If the Compensation Fund balance exceeds four, one in one hundred year events 
Convocation shall, utilize some or all of the excess for the following : 

o Mitigation of the Compensation Fund levy for the next fiscal year; 

                                                 
6  a branch of applied mathematics concerned with the collection and interpretation of quantitative data and the use 
of probability theory to estimate population parameters 
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o Annual mitigation of the Compensation Fund levy shall continue such that within 

the next three fiscal years, the maximum benchmark shall be achieved.  

Fund Balance Falls Below Minimum Policy Benchmark 

67. If the Compensation Fund balance is less than three, one in one hundred year events, 
Convocation shall budget for an annual surplus to restore the fund balance to its 
minimum policy objective.  The minimum policy benchmark should be restored within 
three fiscal periods. 

 

Utilization of Compensation Fund Balance 

68. If the Compensation Fund balance is more than three, one in one hundred year events and 
less than four, one in one hundred year events Convocation may:  

o Mitigate the Compensation Fund levy for the next fiscal year; 

o Budget for a surplus sufficient to increase the fund balance to its maximum policy 

objective of four one in one hundred year events; 

o  Leave the fund balance at its current balance for the upcoming fiscal year. 

 
69. The above policy would set the benchmark for the lawyer Compensation Fund balance at 

between $12 million and $16 million.  Given its current projected balance of 
approximately $24.5 million, adoption of this benchmark for the Compensation Fund 
balance would dictate, barring any large scale defalcations, the use of approximately $2.8 
million to reduce the annual levy that would otherwise be required, for each of the next 
three fiscal periods. 

 
 
Capital Fund 

 
70. The Capital Fund is maintained for the purpose of funding the acquisition and upgrade of 

the Society’s capital assets. These include buildings and major equipment including 
computers.  Maintenance expenses of a routine nature are included in the operating 
budget.  The Capital budget is approved by Convocation as part of the annual budget 
process.  The fund is replenished by a dedicated lawyer and paralegal annual levy ($85 
per lawyer and paralegal in 2013).   
 

71. Currently, the capital budget is approved on yearly basis with total spending on identified 
projects matched to the budgeted revenue to be raised from the capital levy (currently $85 
per member).  There is no Convocation approved capital plan of multi-year duration upon 
which to assess the actual capital expenditure requirements of the Society over say a five 
year period. 
 

72. The policy that will ultimately be proposed will require the development of a multi-year 
capital plan that will continue to be funded from a dedicated capital levy.   
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BACKGROUND MATERIAL 

 

The Finance Committee has previously reviewed material on the Law Society’s fund balances 

for the purpose of drafting applicable policies on the management of the fund balances.  These 

fund balances are established by accounting convention, by Convocation and, in the case of the 

Compensation Fund, by statute.  These funds are all somewhat different and have differing uses 

and objectives, and therefore the degree to which the accumulation of fund balances is 

appropriate, varies from fund to fund.    

 
Generally speaking the Society’s fund balances can be equated to the “retained earnings” 

balances in a for-profit entity.  Policies governing the size and use of these fund balances will 

provide discipline and guidance to the management of accumulated fund balances and ultimately 

promote the long-term financial stability of the Society, by: 

 providing a source of potential funding for major future capital expenditures, 

 providing a source of potential funding for unexpected expenditures,  

 ensuring the Society’s ability to meet routine cash flow requirements and,  

 assisting with the annual budget process by providing a source of funding to mitigate 

member fee increases. 

 
The Society currently has policies related to the Working Capital Reserve and the Parental Leave 

Assistance fund.  What is lacking are policies related to the Society’s major operating funds, the 

General and Compensation Funds, the Capital Allocation Fund and the Errors and Omissions 

Insurance Fund. 

 
The Law Society Act establishes the Society as a corporation without share capital but is silent 

on the Society’s tax status.  The Society claims exemption from tax under S149(1)(l) of the 

Income Tax Act and this status, as a non-profit organization, adds further rigour to the 

administration of accumulated fund balances.  If the Canada Revenue Agency (“CRA”) 

concludes that a non-profit organization has accumulated assets, excess to its core purpose and / 

or is excessively using investment income to finance its operations, then the CRA may disallow 

the organization’s status as a non-profit or non-taxable organization and assess tax payable on 

income.   
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Income Tax Considerations 

 

S149(1)(l) of the Income Tax Act exempts non-profit organizations from tax: 

“a club, society or association that, in the opinion of the Minister, was not a 

charity ……and that was organized and operated exclusively for social welfare, 

civic improvement, pleasure or recreation or for any other purpose except profit, 

no part of the income of which was payable to, or was otherwise available for the 

personal benefit of, any proprietor, member or shareholder thereof ….” 

 

The Law Society has been submitting non-profit tax returns for numerous years.  Other than an 

acknowledgement of the return, we have not had communications on our general status as a non-

profit organization from the CRA.  At the time the Parental Leave program was being developed, 

we requested and obtained an advance ruling from the CRA on benefits paid to members 

impacting the Society’s exempt status.  The following was stated in the ruling: 

“The proposed transactions set out above, and in particular, the payment 
described in paragraph 7 herein, will not, in and of themselves, cause the 
Society to cease to be a society described in paragraph 149(1)(1) of the 
Act.” 

 

This advance ruling went on to conclude with the following: 

“Nothing in this advance income tax ruling should be construed as 
implying that the CRA has reviewed or is making a determination or 
ruling in respect of: 

a) Whether the Society is, or has been for any 
particular period, exempt from tax under Part I of the Act 
pursuant to paragraph 149(1)(1).  In this regard, we note 
that the question of whether the Society does, in fact, 
operate exclusively for any purpose other than profit with 
no part of its income payable to or otherwise available for 
the personal benefit of any member is a question of fact 
which must be determined on an ongoing basis.  Such 
determinations fall within the responsibility of the CRA's 
Compliance Programs Branch.” 
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It is this concluding paragraph that is relevant to the discussion around the Society’s accumulated 

fund balances.  In the Law Society’s experience, the CRA has been very passive in its approach 

to administering and policing non-profits.  However, there is recent anecdotal evidence from law 

firms and accounting firms that the CRA has increased its review of non-profit organizations, 

and has become more conservative on issues such as the requirement under S149(1) of the 

Income Tax Act that the organization operate for any purpose except profit.  One facet of this is 

found in CRA IT496R, an Interpretation Bulletin, (Appendix A) which notes that accumulating 

excess assets is acceptable if the organization can demonstrate reasonable need.   

 

Under the Interpretation Bulletin, the CRA allows the accumulation of surplus funds reasonable 

to carry on the organization’s non-profit activities in a fiscally prudent manner.  However excess 

asset accumulation, and the investment income arising from these “excess assets”, may be 

deemed to be inconsistent with an organization’s non-profit status.  There is little case law to 

assist in understanding excess assets and no objective measures of what is reasonable for an 

organization’s needs.  Each organization being reviewed by the CRA is treated on a case-by-case 

basis.   

 
 
Investment Objectives 

 
For the most part, fund balances are generally matched by investments on the asset side of the 

Society’s Balance Sheet.  The management of these investments is governed by an Investment 

Policy.  According to this policy, the primary objective in the management of investments is to 

preserve and enhance the real capital base – i.e. preservation of capital.  The secondary objective 

is to generate investment returns to assist the Law Society in funding its programs.  If this 

secondary objective was to play too strong a role, it may, in the view of CRA call into question 

our tax exempt status under paragraph 149(1)(1). 

 

Accumulating Fund Balances 

 

The fund balances have accumulated from surpluses over a number of years.  Typically, it is 

acceptable for a non-profit to realize a surplus from operations in any particular year.  However 
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consistently planning for a surplus, and accumulating these surpluses without an identifiable 

need, may invite scrutiny from the CRA and endanger an organization’s non-profit status. 

 

When budgeting, the Law Society typically follows the philosophy of approving a balanced 

budget.  A balanced budget is when there is neither a budget deficit nor a budget surplus – when 

revenues equal expenditures ("the accounts balance").  Since budgets are, by definition, 

estimations of revenues and expenses, actual results almost never end the year in balance.  With 

conservative estimates applied in budgeting, annual operations typically generate a surplus of 

varying sizes year over year.   As is typical in the non-profit sector, the Law Society has 

balanced the operating budget, not purely from current year member fees but also with the use of 

accumulated fund balances, which mitigates increases in member fees. 

 

Comparable Organizations 

 
There are very few organizations even vaguely comparable to the Law Society and the size and 

nature of their fund balances make it difficult to draw any conclusions on sector-type 

benchmarks for their appropriate size.  However, it may be of interest to the Committee to 

compare other non-profits to the Society. 

 
One measure that might be comparable across organizations is the size of the organization’s 

general fund balance relative to its operating expenses.  For comparative purposes the Law 

Society’s Working Capital Reserve has been included with its general fund balance.  This 

particular measure would provide an indication of the organization’s ability to meet current 

obligations arising from operations in its normal course of business. 
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The ratio of fund balances to annual operating expenses for the following organization’s general 

funds are: 

 
GENERAL FUND OF ORGANIZATION 

(typically based on their 2011 financial 
statements) 

FUND BALANCE  
AS A PERCENTAGE OF 
 ANNUAL OPERATING 

EXPENSE 

FUND BALANCE 
$000’s 

Law Society of Upper Canada (includes 
Working Capital Reserve) 

28% 19,406 

Law Society of British Columbia 33% 7,112 
Law Society of Alberta 12% 2,351 
Certified General Accountants Assoc. 13% 3,981 
Institute of Chartered Accountants of 
Ontario 

46% 14,703 

Canadian Institute of Chartered Accountants 43% 23,365 
  

 

The high value of 43% is close to a six month operating reserve and the low of 12% is 

approximately a one month reserve.  The Society’s amount of 28%, at December 31, 2011 

represents approximately three months of operating expenses.   

 

The ratio of fund balances to annual operating expenses for the following organization’s 

assurance / insurance funds are: 

 
ASSURANCE FUND OF 

ORGANIZATION 
FUND BALANCE  

AS A PERCENTAGE OF 
 ANNUAL OPERATING 

EXPENSE 

FUND BALANCE 
$000’s 

Law Society of Upper Canada 186% 23,541 
Law Society of British Columbia  
Since 2005 the LSBC has been dealing with 
the consequences of extraordinary claim(s) 
and the implementation of an insurance 
business model, meaning their data is not 
representative for this analysis 

 932 

Law Society of Alberta 136% 7,425 
Travel Industry Council of Ontario 607% 24,698 
State Bar of California, Client Security Fund 
The Fund is in a net liability situation of $7 
million on annual revenues of $7 million. 
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Fund Balances 

 
Due to positive budget variances accumulated over the years and occasional, unbudgeted income 

such as the insurance litigation settlement, the Law Society fund balances have tended to 

increase over recent years.  In assessing policies for these fund balances there are three main 

options: 

a) The status quo can be maintained with increases and decreases in fund balances being 

addressed on an annual basis.  With this approach, growth in the fund balances is 

likely to continue. 

b) Fund balances can be reduced to the minimum required for short-term funding needs 

and members would be assessed for expenses of the current generation.  This would 

reduce intergenerational inequities. 

c) Policies can be adopted to cap the fund balances and provide direction on how and 

when the fund balances would be increased or decreased.  
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Appendix A 

 

Notes Describing the Law Society’s Fund Balance: 

i. The Lawyer General Fund is the operating fund, accounting for the Society’s 
program delivery and administrative activities related to the regulation and 
licensing of lawyers.   The 2012 budget used $2.75 million of the Lawyer General 
Fund to balance the budget and mitigate the increase in lawyer’s fees but actual 
results indicate this is unlikely to be materially used. The fund is replenished by a 
dedicated annual levy on all lawyers.   
 

ii. The Paralegal General Fund is the operating fund, accounting for the Society’s 
program delivery and administrative activities related to the regulation and 
licensing of paralegals.  The 2012 budget utilized $810,000 of the Paralegal 
General Fund to mitigate the increase in paralegal’s fees but actual results indicate 
this is unlikely to be materially used. The fund is replenished by a dedicated 
annual levy on all paralegals.   

 
iii. The Society maintains the lawyer and paralegal Compensation Fund to mitigate 

loss sustained by any person in consequence of dishonesty on the part of a 
member.  The Compensation Fund accounts for program delivery, administration 
and payment of grants.  Under the Law Society Act, investment income from fund 
assets is a source of revenue for the Fund and must be retained within the Fund.  
The 2012 budget utilizes up to $1.4 million of the lawyer Compensation Fund to 
mitigate the increase in lawyer’s fees but actual results indicate this is unlikely to 
be materially used.  The fund is replenished by a dedicated annual levy, on all 
lawyers and paralegals.   
 

iv. The Errors and Omissions Insurance (E&O) Fund accounts for the mandatory 
professional liability insurance program of the Society which is administered by 
LAWPRO. Insurance premiums and expenses, as well as related levies and income 
from their investment are tracked within this fund.  The fund is replenished by an 
annual premium on all practicing lawyers.  $35.6 million of the balance comprises 
the Law Society’s investment in LAWPRO. 

 
v. The Capital Allocation Fund is the source of funding for the Society’s acquisition 

of major capital assets, the repair and upgrade of Osgoode Hall and the 
maintenance and upgrade of information systems.  The fund is replenished by a 
dedicated annual levy, on all lawyers and paralegals.   

 
vi. The Invested in Capital Assets Fund represents the net book value of the Society’s 

physical assets.  Additions to the fund represent new capital acquisitions.  
 
vii. The County Libraries Fund reports the transactions between LibraryCo Inc. and 

the Law Society and typically does not sustain a significant fund balance, as the 
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fund is essentially a flow through fund for County Library operations.  The fund 
is replenished by a dedicated annual levy on all lawyers.   

 
viii. Other Restricted Funds comprise the Parental Leave Assistance Plan, the 

Repayable Allowance Fund (used to provide financial assistance to those enrolled 
in the lawyer Licensing Process), the J. Shirley Denison Fund (for the relief of 
poverty), and the Special Projects Fund (used to carry forward funding to a future 
fiscal period for a program or activity yet to be completed, for which funding is 
not provided in the future year’s budget).   

 
ix. The Working Capital Reserve is maintained to ensure cash is available to meet the 

operating needs of the Society.  It was set up by transfers from the Lawyer 
General Fund and would be replenished from this source if required.  By policy 
already approved by Convocation, the reserve is maintained at a balance of up to 
two months operating expenses.   
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CRA Interpretation Bulletin 
 
IT496R:  Non-Profit Organizations 

Contents 

 Application  
 Summary  
 Discussion and Interpretation  

o General (¶s 1-3)  
o Charities (¶ 4)  
o Organized and Operated Exclusively for Non-Profit Purposes (¶s 5-10)  
o Personal Benefit to Members (¶s 11-13)  
o Subsection 149(5) (¶ 14)  
o Filing Requirements (¶s 15-17)  

 Explanation of Changes  

Application 

This bulletin cancels and replaces Interpretation Bulletin IT-496 dated February 18, 1983 and its Special Release dated 
June 16, 1989. 

Summary 

This bulletin discusses non-profit organizations. It sets out the conditions that a club, society or association must meet to 
qualify as a tax-exempt non-profit organization (NPO) and comments on some of the factors that are considered when 
determining whether it is tax-exempt in a particular year. The bulletin explains when an NPO must file an income tax 
return and when it is required to file an NPO information return. It also briefly describes the circumstances under which an 
otherwise tax-exempt NPO may be subject to tax on its property income. 

In addition, the current versions of the following Canada Customs and Revenue Agency (CCRA) publications also deal 
with NPOs: 

 IT-83, Non-profit Organizations -- Taxation of Income from Property  
 IT-409, Winding-Up of a Non-Profit Organization  
 Income Tax Guide to the Non-Profit Organization (NPO) Information Return (T4117)  

Discussion and Interpretation 
General 

Unless otherwise noted, all statutory references throughout the bulletin are to the Income Tax Act. In this bulletin, the 
phrases "club, society or association" and "proprietor, member or shareholder", as they appear in paragraph 149(1)(l), are 
referred to by the words association and member, respectively. The phrase "club, society or association" is also 
considered general enough to include a corporation. 

¶ 1. In general terms, paragraph 149(1)(l) provides that the taxable income of an association is exempt from tax under Part 
I of the Act for a period throughout which the association complies with all of the following conditions: 

(a) it is not a charity (see ¶ 4); 

Appendix B 
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(b) it is organized exclusively for social welfare, civic improvement, pleasure, recreation or any other purpose except 
profit (see ¶s 5 to 10); 

(c) it is in fact operated exclusively for the same purpose for which it was organized or for any of the other purposes 
mentioned in (b); and 

(d) it does not distribute or otherwise make available for the personal benefit of a member any of its income unless the 
member is an association which has as its primary purpose and function the promotion of amateur athletics in Canada (see 
¶s 11 and 12). 

Whether a particular association meets all of the above conditions and qualifies under paragraph 149(1)(l) as a tax-exempt 
NPO is a question of fact that can only be determined after we review the purposes and activities of the association. The 
comments that follow are taken into consideration when making such a determination. Also, even though an association 
qualifies under paragraph 149(1)(l), it may, as discussed in ¶ 14, be subject to tax on certain income under 
subsection 149(5). 

¶ 2. Where a corporation qualifies as an NPO under paragraph 149(1)(l), subsection 227(14) provides that throughout the 
period during which the corporation is exempt from Part I tax, it is also exempt from tax under Parts IV, IV.1, VI, and 
VI.1 of the Act. Furthermore, if such a corporation is exempt from Part I tax throughout the taxation year on all of its 
taxable income, subsection 181.1(3) provides that no tax is payable for the year under Part I.3. 

¶ 3. The fact that one or more of the members of an association is a tax-exempt NPO or a "registered charity", as defined 
in subsection 248(1), will not relieve the association of the necessity of complying with the conditions in ¶ 1(a) to (d). In 
addition, the conditions to be complied with are neither waived nor altered by the fact that most or all of the assets and 
facilities of the association are leased to one or more tax-exempt organizations or registered charities. Where the 
association maintains that certain of its activities are carried on in trust, or as agents, for another association, and the 
evidence supports this position, these activities may affect the status of that other association as an NPO. 

Charities 

¶ 4. If, during a period in a particular year, the Minister of National Revenue considers an association to be a "charity" 
(i.e., a charitable organization or charitable foundation) as defined in subsection 149.1(1), then it cannot qualify in that 
period as a tax-exempt NPO. For these purposes, an association may be considered to be a charity even if it is not a 
registered charity or if its designation as a registered charity has been revoked under section 168. 

Although an organization that is a charitable organization or charitable foundation will not be exempted from tax by 
paragraph 149(1)(l), an exemption from tax will be available under paragraph 149(1)(f) if it is a registered charity. For 
information concerning the registration of a charity, see the CCRA's guide Registering a Charity for Income Tax Purposes 
(T4063). 

Organized and Operated Exclusively for NonProfit Purposes 

¶ 5. To qualify under paragraph 149(1)(l), an association must be both organized and operated exclusively for social 
welfare, civic improvement, pleasure or recreation or for any other purpose except profit. An association may also be 
organized and operated exclusively for any combination of these purposes. When determining the purpose for which an 
association was organized, the instruments creating the association will normally be reviewed. These instruments may 
include letters patent, articles of incorporation, memoranda of agreement, by-laws, and so on. The terms "social welfare", 
"civic improvement", and "pleasure or recreation" are not defined in the Act. In general terms, social welfare means that 
which provides assistance for disadvantaged groups or for the common good and general welfare of the people of the 
community. Civic improvement includes the enhancement in value or quality of community or civic life. An example 
would be an association that works for the advancement of a community by encouraging the establishment of new 
industries, parks, museums, etc. Under the categories of social welfare and civic improvement, care must be taken to 
ensure that the purposes of the association are not those of a charity. Pleasure or recreation means that which provides a 
state of gratification or a means of refreshment or diversion. Examples include social clubs, golf clubs, curling clubs, 
badminton clubs and so on that are organized and operated to provide recreational facilities for the enjoyment of members 
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and their families. The phrase any other purpose except profit is interpreted as a catch-all for other associations that are 
organized and operated for other than commercial or financial reasons. 

¶ 6. An association may be considered to be organized and operated for any other purpose except profit if its aims and 
activities are directed toward the general improvement of conditions within one or more areas of business. An example of 
this would be where an association was organized to advance the educational standards within a particular industry or 
profession, to publicize, improve and promote the association's objectives in a general way and to encourage the exchange 
of relevant technical information. If the activities of such an organization were consistent with these aims, then it would 
qualify for exemption provided all other conditions of paragraph 149(1)(l) were complied with in the year. However, the 
association will probably not qualify as a tax-exempt NPO if it is primarily involved, for example, in an activity that is 
directly connected with the sales of members' goods or services and for such services receives a fee or commission 
computed in relation to sales promoted. Such an association is normally considered to be an extension of the members' 
sales organizations and will be considered to be carrying on a normal commercial operation. If the fees and commissions 
charged are well beyond the needs of the association and these earnings are accumulated and invested as described in ¶ 8 
by the association, this would be another reason why the association would not qualify as a tax-exempt NPO. 

A residential condominium corporation is another example of an association that may be organized and operated for 
any other purpose except profit. Since a residential condominium corporation is organized as a requirement of the 
applicable provincial legislation and is normally not operated as a business, it will usually be considered to be organized 
and operated for other than commercial or financial reasons. Therefore, if the other conditions of paragraph 149(1)(l) are 
complied with in the year, a residential condominium corporation will generally qualify as a tax-exempt NPO. For more 
information concerning condominiums, see the current version of IT-304, Condominiums. 

¶ 7. It will be a question of fact to be determined with regard to the particular circumstances as to whether an association is 
carrying on a trade or business and if so, whether it will result in a finding that an association is not operated exclusively 
for non-profit purposes. Some characteristics that might indicate that an activity is a trade or business are as follows: 

(a) it is a trade or business in the ordinary meaning, that is, it is operated in a normal commercial manner; 

(b) its goods or services are not restricted to members and their guests; 

(c) it is operated on a profit basis rather than a cost recovery basis; or 

(d) it is operated in competition with taxable entities carrying on the same trade or business. 

Generally, the carrying on of a trade or business directly attributable to, or connected with, pursuing the non-profit goals 
and activities of an association will not cause it to be considered to be operated for profit purposes. 

¶ 8. An association may earn income in excess of its expenditures provided the requirements of the Act are met. The 
excess may result from the activity for which it was organized or from some other activity. However, if a material part of 
the excess is accumulated each year and the balance of accumulated excess at any time is greater than the association's 
reasonable needs to carry on its non-profit activities (see ¶ 9), profit will be considered to be one of the purposes for which 
the association was operated. This will be particularly so where assets representing the accumulated excess are used for 
purposes unrelated to its objects such as the following: 

(a) long-term investments to produce property income; 

(b) enlarging or expanding facilities used for normal commercial operations; or 

(c) loans to members, shareholders or non-exempt persons. 

This may also be the case where the accumulated excess is invested in a term deposit or guaranteed investment certificate 
that is regularly renewed within a year and from year to year, whether or not the principal is adjusted from time to time. 
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¶ 9. The amount of accumulated excess income considered reasonable in relation to the needs of an association to carry on 
its non-profit activities and goals is a question of fact to be determined with regard to the association's particular 
circumstances, including such things as future anticipated expenditures and the amount and pattern of receipts from 
various sources (e.g., fund raising, membership fees, training course fees). For example, it is conceivable that there would 
be situations where an accumulation equal to one year's reasonably anticipated expenditures on its non-profit activities 
may not be considered excessive, while in another situation, an accumulation equal to the reasonably anticipated 
expenditures for a much shorter period would be considered more than adequate. Where the present balance of 
accumulated excess is considered excessive or an annual excess is regularly accumulated that is greater than an 
association's needs to carry on its non-profit activities (see ¶ 8), it may indicate that the association's aims are two-fold: to 
earn profits and to carry out its non-profit purposes. In such a case, the operated exclusively requirement in paragraph 
149(1)(l) would not be met. 

As discussed above, accumulating surplus funds in excess of its current needs may affect the association's status as a tax-
exempt NPO. However, in certain cases, when an association requires a time period in excess of the current and prior year 
to accumulate the funds needed to acquire a capital property that will be used to achieve its declared exempt activities, the 
association's tax-exempt status may not be affected. For example, this could be the case if an association annually sets 
aside funds to provide for a special project such as the construction of a new building to replace an existing building when 
it deteriorates or no longer meets the association's needs. In such cases, any funds accumulated for this purpose should be 
clearly identified and all transactions concerning a special project should be clearly set out in the association's accounting 
records. Provided the funds accumulated for a special project are used for that project, an association's tax-exempt status 
should not be affected. 

¶ 10. To qualify for exemption, an association must not only be organized exclusively for non-profit purposes but it must 
in fact be operated in accordance with these purposes in each year for which it seeks exemption under paragraph 149(1)(l). 
A determination of whether an association was operated exclusively for and in accordance with its non-profit purposes in a 
particular taxation year must be based on the facts of each case, which can be obtained only by reviewing all of its 
activities for that year. Such a determination cannot be made in advance of or during a particular year but only after the 
end of the year. An association that qualifies for exemption in a particular year may cease to qualify in a subsequent year 
by failing to operate in accordance with one of the purposes for which it was organized or by revising its objectives so that 
it is no longer organized in accordance with a purpose specified in paragraph 149(1)(l). 

Personal Benefit to Members 

¶ 11. To qualify for exemption under paragraph 149(1)(l), no part of the income of an association, whether current or 
accumulated, can be payable to, or otherwise made available for the personal benefit of, any member of the association 
that is not a member described in ¶ 13. An association may fail to comply with this requirement in a variety of ways. For 
example, subject to the comments in ¶ 12, an association would not qualify as tax-exempt if 

(a) it distributed income during the year, either directly or indirectly, to, or for the personal benefit of, any member; or 

(b) it has the power at any time to declare and pay dividends out of income. 

An association that has been tax-exempt may fail to comply with this requirement on a winding-up, dissolution, or 
amalgamation. For example, on winding-up, such an association will lose its tax-exempt status at the time when a 
determination is made that an amount of income will become payable to, or otherwise available for the benefit of, a 
member other than a member described in ¶ 13. Possible difficulties in this regard may be avoided if the association's 
enabling documents provide that upon a winding-up, amalgamation or dissolution all of its assets and accumulated income 
are to be transferred to an organization with similar objects that qualifies for exemption under paragraph 149(1)(f) or (l). 

Also, for the purposes of paragraph 149(1)(l), in determining any income that was payable to, or otherwise available for 
the personal benefit of, a member, subsection 149(2) provides that such income is deemed to be the amount of income 
determined on the assumption that the amount of any taxable capital gain or allowable capital loss is nil. This 
subsection operates, for example, to allow an association that is a tax-exempt NPO to distribute its net taxable capital gains 
(taxable capital gains less allowable capital losses) to a member without prejudicing its tax-exempt status. 
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¶ 12. Certain types of payments made directly to members, or indirectly for their benefit, will not, in and by themselves, 
disqualify an association from being tax-exempt under paragraph 149(1)(l). Such payments include salaries, wages, fees 
or honorariums for services rendered to the association, provided the amounts paid are reasonable and no more than those 
paid in arm's length situations for similar services. Also included are payments made to employees or members of the 
association to assist them in covering their expenses to attend various conventions and meetings as delegates on behalf of 
the association, provided attendance at such conventions and meetings is to further the aims and objectives of the 
association. In addition, campaign expenditures of a political party (other than payments to a candidate that are not 
reimbursements of reasonable expenses), which often result in an indirect benefit for a candidate, are not the type of 
personal benefit contemplated by paragraph 149(1)(l) that would cause the party to be denied exemption under that 
paragraph. 

¶ 13. An association that is a tax-exempt NPO described in paragraph 149(1)(l), whose main purpose and function is the 
promotion of amateur athletics in Canada on a nationwide basis, can qualify as a "registered Canadian amateur athletic 
association" as defined in subsection 248(1) if it is resident and created under a law in Canada. To apply for registration, 
such an association must complete and file Form T1189, Application to Register a Canadian Amateur Athletic Association 
Under the Income Tax Act. 

Registered Canadian amateur athletic associations may receive gifts from 

(a) corporations that are thereby entitled to a deduction in computing taxable income under paragraph 110.1(1)(a); or 

(b) individuals who, as a result, are entitled to a deduction in computing tax payable determined by the formula in 
subsection 118.1(3). 

Without disqualifying itself under paragraph 149(1)(l), such an association may distribute income to, or for the benefit of, 
any member that is an association the main purpose and function of which is the promotion of amateur athletics in Canada. 
Consequently, a registered Canadian amateur athletic association is able to distribute the proceeds of the gifts it receives to 
qualifying members without jeopardizing its status as a tax-exempt NPO or as a registered Canadian amateur athletic 
association. 

Subsection 149(5) 

¶ 14. Although a particular association may otherwise qualify to be exempt from Part I tax under paragraph 149(1)(l), it 
could be subject to tax on its property income if subsection 149(5) applies. That is, when the main purpose of an 
association is to provide dining, recreational or sporting facilities for its members, the special rules in subsection 149(5) 
will apply and override the exemption in paragraph 149(1)(l). These rules deem an inter vivos trust to be created and 
provide that the association's income from property, as well as certain taxable capital gains, is income of the deemed trust. 
For more detailed information on the application of subsection 149(5), see the current version of IT-83, Non-profit 
Organizations -- Taxation of Income from Property. 

Filing Requirements 

¶ 15. An association that qualifies under paragraph 149(1)(l) is required to file an income tax return if 

(a) it is a corporation; 

(b) it is deemed inter vivos trust under subsection 149(5) (see ¶ 14) which has 

(i) tax payable, or 

(ii) disposed, or realized a taxable capital gain on the disposition, of any capital property that is not used directly in the 
course of providing dining, recreational or sporting facilities to its members; or 

(c) the Minister has demanded that it file a return. 
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A T2 Corporation Income Tax Return or a T2 Short return must be filed within 6 months from the end of the corporation's 
taxation year. A T3 Trust Income Tax and Information Return must be filed within 90 days from the end of the trust's 
taxation year. 

¶ 16. In addition, for fiscal periods ending after 1992, subsection 149(12) requires a tax-exempt association to file Form 
T1044, Non-Profit Organization (NPO) Information Return, if 

(a) the total of all amounts received or receivable by the association in the fiscal period for taxable dividends, interest, 
rentals, or royalties is more than $10,000; 

(b) the total assets of the association (determined in accordance with generally accepted accounting principles) at the end 
of its immediately preceding fiscal period exceeded $200,000; or 

(c) the association had to file an NPO information return for a preceding fiscal period. 

An NPO information return must be filed within 6 months after the end of the association's fiscal period. For more 
information, see the Income Tax Guide to the Non-Profit Organization (NPO) Information Return (T4117). 

However, an association which is tax-exempt under paragraph 149(1)(l) and is also a registered Canadian amateur athletic 
association does not have to file an NPO information return. Subsection 216(1) of the Income Tax Regulations requires 
such an association to file Form T2052, Registered Canadian Amateur Athletic Association Return of Information. Form 
T2052 must be filed within 6 months of the end of the association's fiscal period. 

¶ 17. Whether or not an association that qualifies under paragraph 149(1)(l) files an annual income tax return or the 
appropriate information return, it must still comply with the other requirements of the Act. For example, where amounts 
such as salaries and wages are paid, the association must comply with the withholding and remittance requirements as well 
as the requirements concerning the preparation of T4 and other forms. 
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Appendix C 
Background to Working Capital Reserve 
 
 LAW SOCIETY OF UPPER CANADA 
 DEPARTMENT OF FINANCE 
 
TO:  The Members of Convocation 
 
FROM: The Chair of Finance and Audit Committee 
 
DATE: May 1, 2002 
 
SUBJECT: Operating Reserve Policy 
 
 
Discussion 
 
In February, a discussion paper on Surplus/Reserves Fund balances was circulated to the 
Committee.  The paper attempted to benchmark unrestricted and reserve fund balances to assist 
in the development of a policy for the maintenance of these balances at the Law Society of 
Upper Canada. 
 
Data was presented that compared unrestricted and working capital reserve fund balances as a 
percentage of annual operating expenses for five large law societies across Canada.  This 
percentage ranged from a high of 58% in Manitoba to a low of minus 28% in British Columbia, 
the only society of the five with an accumulated fund deficit.  Without British Columbia, the 
average reserve as a percent of operating expenses for the four large law societies is 32%.  The 
Law Society of Upper Canada’s unrestricted and working capital reserve fund balances of $7.2 
million are 14% of operating expenses.  This percentage is based on $52 million, the 2001 total 
expenses of the Society’s general fund.  
 
To expand the benchmarking beyond law societies, an examination of financial information from 
municipalities in Ontario was conducted.  This information was obtained from the Ministry of 
Housing and Municipal Affairs.  Municipalities were used for comparative purposes because of 
the similarity in governance structure and financial issues between local governments and the 
Law Society of Upper Canada. 
 
Data was presented that compared operating fund and reserve balances as a percentage of annual 
operating expenses for fourteen Ontario municipalities as well as the aggregate for all 800 plus 
municipalities in the province of Ontario.  The percentage ranged from a low of 1% to a high of 
34% in the selected municipalities and in aggregate was 16%.  
 
The Committee directed that a policy on the management of the unrestricted fund and reserve for 
working capital fund balances be developed and an appropriate quantum for these funds be 
established. 
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Subsequent to the February meeting of the Finance and Audit Committee, discussions with 
PriceWaterhouse Coopers on the appropriate size of reserves indicated that it would not be 
unusual for an organization such as the Law Society to maintain surplus funds equivalent to four 
to six months of operating expenses.  In the case of the Society’s unrestricted fund, four months 
of operating expenses would equal approximately $15.3 million based on the Society’s 2002 
approved budget.  The current balances of $7.2 million represent less than two months of the 
Society’s operating expenses. 
 
PriceWaterhouse Coopers referred to the Canada Customs and Revenue Agency (CCRA) 
interpretation bulletin 496R with regard to the tax implications of maintaining excessive 
accumulated fund balances in a not-for-profit organization.  The interpretation bulletin provides 
guidance on the accumulation of surplus funds by not-for-profit organizations.  CCRA allows the 
accumulation of surplus funds reasonable to carry on the organization’s non-profit activities in a 
fiscally prudent manner. 
 
Based on the research and being cognizant of potential issues related to excessive reserves, it is 
recommended that the combined unrestricted fund balance and working capital reserve fund 
balance (henceforth referred to as the “Operating Reserve”) be in the range of two to three 
months of the Society’s annual operating budget.  For 2002, this would equate to a range 
between $7.6 million and $11.5 million, i.e. 17% to 25% of the operating budget.   
 
This policy does not include funds restricted for specific purposes such as the Capital and 
Technology Fund.  This fund has a balance of $2.5 million at the end of 2001.  This fund is a 
dedicated fund, for the purpose of acquiring technology systems, restoration of Osgoode Hall 
and the acquisition of other capital assets.  The appropriate quantum for this fund is not 
considered as part of this report.  Discussion related to the quantum of the Capital and 
Technology Fund is best considered in the context of a five-year capital forecast.  The utilization 
of funds for capital and technology will require an examination of the restoration initiatives to be 
considered by the Heritage Committee, the ongoing replacement and upgrade of Osgoode Hall’s 
mechanical systems and the planned replacement of existing technology based systems.  As this 
forecast is not available at this time, discussion on the capital fund will be deferred pending the 
development of an appropriate five-year capital plan. 
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Appendix D 
 

Policy for the Operating Reserve 
Approved by Convocation in May 2002 

 
Purpose: 
 

To provide Convocation greater flexibility in establishing the annual member levy and to 
enable the funding of unanticipated expenditures or revenue shortfalls together with the 
funding of short-term cash requirements. 
 
For the purpose of this policy the Operating Reserve is defined as the combined end of 
fiscal year balances of the Society’s Unrestricted Fund and the Working Capital Reserve 
Fund. 
 

Objective: 
 

With respect to operating the Society in a sound and prudent fiscal manner, Convocation 
will endeavor to maintain an Operating Reserve that provides for up to two months of the 
Society’s operating expenses. 

 
Policy: 

  
To achieve this objective, Convocation will, as a general principle, adopt budgets that 
maintain an Operating Reserve balance sufficient to provide for the Society’s operating 
expenses for up to two months. 

 
In the event this balance exceeds two months of annual operating expenses at the end of 
any fiscal year, Convocation should designate the excess be employed as follows, 
 
 Appropriated to reduce the next year’s annual membership levy; 
 Transferred to the Capital and Technology fund; 
 Appropriated to fund one-time expenditures;  
 Appropriated to fund start-up expenditures for new programs not included in the 

annual budget. 
  

If at the end of a fiscal year, the Operating Reserve falls below two months of annual 
operating expenses, the CEO shall inform Convocation of the implications and options 
for restoring the Operating Reserve balance to an acceptable level. 

 
This policy is intended to guide Convocation’s fiscal oversight and management of the 
Operating Reserve.  It is not intended to restrict Convocation’s discretion to use some or 
all of the Operating Reserve balance when needed. 
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   Tab 6.2 
FOR DECISION 

 
BENCHER REMUNERATION  

 
Motion: 
 
12. That Convocation approve the following changes to bencher, Paralegal Standing 

Committee member and appointed adjudicators remuneration: 

a. That time eligible for remuneration of one hour or less be remunerated at a 
rate of $110. 

b. That time eligible for remuneration of one hour or less will count as an 
attendance towards the 26 day deductible. 

c. That the changes described above will be implemented with the beginning of 
the next bencher year and the impact will be reviewed after a period of one 
year. 

d. That time eligible for remuneration of greater than an hour and not more 
than three hours will continue to be remunerated at the current half day rate 
of $340, and time eligible for remuneration of more than three hours will 
continue to be remunerated at the current full day rate of $565. 

e. That the language of By-Law 3 be reviewed, and if appropriate, amended, to 
ensure that it clearly articulates that where benchers or Paralegal Standing 
Committee members have been appointed, or nominated for appointment, by 
Convocation as directors of another organization, if director remuneration is 
not permitted or not paid by that other organization, the Law Society 
representative will not be eligible for remuneration by the Law Society for 
work performed related to that other organization. 

f. That any modifications to the definition of ‘work’ in By-Law 3, s. 49 or 
related policies will be effective from the next appointment(s) of Law Society 
representatives to other external organizations. 

 

13. In October 2011, the Activity Sheet for reporting attendances for remuneration purposes 

was modified to add a column for reporting the hours spent by a bencher or Paralegal 

Standing Committee member (‘PSCM’) on adjudication related work.  With the gathering 

of this additional information, it was identified that there were instances where time 
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worked of an hour or less on a given calendar date was being claimed as an attendance 

towards the 26-day deductible period or as a half day of remuneration.  In most instances, 

the time claimed related to controllable work such as reason writing.  

 

14. Through the regular quarterly reporting provided to the Audit Committee (and 

subsequently to the Audit and Finance Committee) related to bencher and PSCM 

remuneration, the Committee became aware of the “nominal time” scenario.  Some 

Committee members were of the view that it is not reasonable for an hour or less of work, 

on a given date, to be considered as an attendance towards the 26-day deductible period 

or eligible for a half day of remuneration at the rate of $340. 

 

15. With the support of the Priority Planning Committee, the Audit and Finance Committee 

established a Bencher Remuneration Working Group with members Carol Hartman 

(chair), Cathy Corsetti, Adriana Doyle, Judith Potter, Catherine Strosberg and Robert 

Wadden.  The Working Group reported to the Committee on May 8, 2013, leading to the 

current recommendations to Convocation. If the recommendations are approved, 

amendments to By-Law 3 will be required and will be prepared for a future Convocation. 

 

16. Another issue identified for possible consideration by the Working Group related to the 

eligibility of time spent by a bencher or PSCM in performing activities as a director of an 

organization, to which he/she was appointed, or nominated for appointment, by 

Convocation.  

 

17. To assist Convocation, the following material has been included with this report as part 

of the appendices: 

 the sections of Part III of By-Law 3 that pertain to remuneration, and 

 a listing of the organizations to which benchers or PSCMs are appointed or 

nominated for appointment. 
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Eligible Time for Remuneration 

18. The Law Society’s By-Law 3, s. 49, defines a half day and a full day, for bencher and 

PSCM remuneration purposes, as “a total of not more than 3 hours in a 24 hour period” 

and “a total of more than 3 hours in a 24 hour period”, respectively.   

 

19. The By-Law also sets out in section 50 that remuneration is paid after the first 26 half or 

full days worked by a bencher or PSCM. 

 

20. In applying the By-Law, a bencher or PSCM that spends 30 minutes on a given day, for 

example, writing reasons is eligible for an attendance towards the 26-day deductible 

period just as six hours at Convocation or a hearing is applicable towards the deductible 

period. 

 

21. Similarly, in applying the By-Law’s definition of a half day, a bencher or PSCM is paid, 

after the 26-day deductible period, at the half day rate for 30 minutes of reason writing or 

two and one half hours at a Committee meeting. 

 

22. The reasonableness of an hour or less of work being equivalent to a full day of work,  as 

an attendance towards the 26-day deductible period, or eligible for a half day of paid 

remuneration, has been touched upon by the past Committees and Bencher Remuneration 

Working Groups. 

 

23. At past Committee meetings, the option of remuneration based on time worked has been 

raised; in essence, time docketing.  In exploring the time docketing option, the Working 

Group considered the following questions: 

a. What will be the measure of time (e.g. 15 minutes, 30 minutes, etc.) for remuneration 

purposes? 

b. Will there be a limit to the amount of time a bencher or PSCM may claim on a given 

calendar day (e.g. the maximum number of hours remunerated for a given date is 

eight hours) or may a bencher or PSCM claim up to 24 hours of worked time on a 

given day (including travel time)? 
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c. How should time worked be counted towards the 26-day deductible?  If a maximum 

number of hours per day is implemented, will the deductible period need to be 

modified to reflect 26 times the daily maximum hours?  For example, assuming eight 

hours as the maximum number of hours that will be remunerated per day, is the 

deductible period now 208 hours of work?  If up to 24 hours of worked time may be 

claimed in a given day, should the deductible be 624 hours (26 days x 24 hours per 

day)? 

d. In addition to the previous point, the policy will need to clearly outline for benchers 

and PSCMs the guidelines for time docketing related to travel time and meals that 

may fall between activities.  For example, is Committee Day lunch time that may be 

docketed as the bencher or PSCM has a morning and afternoon meeting?  Similarly, 

is travel time considered as time spent going from door to door and applicable for 

both in-town and out of town benchers or PSCMs?  

e. Will the manner in which lay benchers are remunerated by the Law Society need to 

be changed if all other benchers and PSCMs are on a time docket system? 

f. Similarly, will the manner in which appointed adjudicators are remunerated need to 

be modified to reflect time docketing in the same increments as benchers and 

PSCMs? 

 

24. The benefits of moving to a time docketing system are that it: 

a. addresses the issue of reasonableness and fairness related to the claiming of an hour 

or less of work as a half day for remuneration or an attendance towards the 26-day 

deductible period, 

b. is comparable to what practising lawyers and paralegals are already familiar with in 

billing clients, and 

c. depending on the final outcome, may be a better ‘fit’ for an automated time and 

attendance system. 

 

25. A docketing system for reporting time worked, including travel, may have the following 

disadvantages: 
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a. depending on the decisions made with respect to a maximum time per day, whether 

the maximum will apply to the deductible period and/or paid remuneration, how 

travel time will be counted, etc., the process for benchers and PSCMs may be 

cumbersome to understand and follow 

b. it will likely result in more administrative work for benchers and PSCMs as they are 

required to track time in increments rather than a half day or full day 

c. depending on the model, it will likely result in more administration for staff, and 

require a rewrite of the relevant sections of By-Law 3 that pertain to remuneration. 

 

26. After input from the Working Group, the Committee concluded that time docketing 

would be too burdensome for benchers, PSCMs and staff.  

 

27. A second option would be to reinstate a limit on the number of days which may be 

claimed related to reason writing for a matter.  The limit could take the form of a fixed 

number of days, regardless of the length of the reasons or a limit based on the number of 

pages written for given set of reasons.  After input from the Working Group, the 

Committee concluded that reason writing varied so greatly between hearings that a limit 

would be difficult to implement. 

 

28. The Committee prefers a third option, which would address the issue of an hour or less of 

work being eligible for a half day of remuneration or an attendance towards the 26-day 

deductible period.  Under this option, the definition of a half day, as defined in By-Law 3, 

would be modified to reflect time worked of more than an hour and not more than three 

hours and a new category would be introduced to reflect time worked of an hour or less.  

The rate for a half day would remain at $340 with the new category for an hour or less of 

work being at the rate of $110.  This option would require minor changes to the language 

in the By-Law to amend the definition of a half day and implement the new category. 
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29. The primary benefits of this option are: 

a. It will allow individuals to claim for brief periods of time worked and be remunerated 

more appropriately.  This is a fairer process than being paid at the half day rate for an 

hour or less of work 

b. It requires less administrative work on the part of benchers, PSCMs and staff when 

compared to a time docketing model and would avoid the effort needed by benchers, 

PSCMs and their assistants in learning a new policy and the related process 

 

Activities as a Director of an Organization 

30. Under the definition of ‘work’ in By-Law 3, s. 49, time worked by a bencher or PSCM as 

a director of another organization may be eligible for remuneration purposes.  

Specifically, ‘work’ includes “performing activities as a director of an organization, to 

which position the payee was appointed, or nominated for appointment, by Convocation, 

provided that the performing of the activities would entitle any other director of the 

organization to be remunerated by the organization for performing the activities”. 

 

31. There are some challenges in applying this point in the definition of ‘work’.   They are as 

follows: 

a. The by-laws of some organizations do not provide for the remuneration of its 

directors.  In this scenario, should a bencher or PSCM be remunerated by the Law 

Society?  The Committee concluded that a bencher or PSCM should not be eligible 

for remuneration from the Law Society if the other directors on a given board are not 

paid remuneration.  The Committee recommends that the language in point 13 under 

the definition of ‘work’ in By-Law 3, s. 49 be reviewed. 

b. The Law Society appoints, or nominates for appointment, benchers or PSCMs as 

directors of organizations that prohibit, based on its by-laws, the remuneration of its 

directors.   This scenario raises the following points: 

i. Work performed by a bencher or PSCM for an external organization to 

which he/she is appointed to, or nominated for appointment by Convocation, 

may or may not be remunerated depending on the by-laws of the external 

organization.  From a fairness perspective, whether a bencher or PSCM is 
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remunerated for similar work related to an appointment to an external 

organization will be dependent the organization to which he/she is appointed 

to by the Law Society 

 

ii. This may also affect the ability, from a financial standpoint, of a bencher or 

PSCM to act as a director of an organization which prohibits the 

remuneration of its directors, especially if the time commitment is 

significant 

 

iii. Conversely, if the Law Society remunerates a bencher or PSCM who is 

appointed as a director on the board of an organization that prohibits the 

remuneration of its directors, it creates inequity, from a remuneration 

perspective, among the board members of the given organization. 

 

32. After reviewing the matter, the Committee was of the view that a bencher or PSCM 

should only be remunerated by the Law Society if the other directors of a given 

organization are also entitled to remuneration. 

 

33. The Law Society appoints five benchers to LAWPRO’s Board of Directors.  LAWPRO’s 

director remuneration policy is different from the Law Society’s policy.  To support 

equitable remuneration of Law Society benchers, benchers appointed to LAWPRO’s 

board are remunerated under the Law Society’s remuneration policy, rather than by 

LAWPRO.   LAWPRO remits directly to the Law Society the remuneration that would 

otherwise be paid to benchers. 

 

34. The Law Society appoints, or nominates for appointment, benchers or PSCMs as 

directors or trustees of charities.  Based on common law and a requirement set by the 

Office of the Public Guardian and Trustee (under the Ministry of the Attorney General) 

that directors of a charity have a duty to act gratuitously, a director or trustee of a charity 

should not be paid, directly or indirectly, to act in the capacity of a director or trustee.  In 

keeping with common law and the requirements of the Public Guardian and Trustee, the 
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Law Society does not remunerate benchers or PSCMs for their work related to an 

appointment to a charity. 
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TAB B 

LAW SOCIETY OF UPPER CANADA EXTERNAL APPOINTMENTS 

ORGANIZATION ELIGIBLE 
APPOINTEES 

APPOINTED BY LENGTH OF TERM 

Alliance for Sustainable 
Legal Aid 

Representative Treasurer  

Canadian National 
Exhibition Association 

Representative Law Society 1 year 

Federation of Law 
Societies of Canada 
Council 

Representative Law Society at Law Society's pleasure

Judicial Appointments 
Advisory Committee 

Lawyer Law Society 3 years 

Law Commission of 
Ontario 

Representative (1) Law Society 3 years 

Law Foundation of 
Ontario  
Board of Trustees 

Representatives (3) Law Society not specified 

LAWPRO Board of 
Directors  

Representatives (5) Law Society  

Law Society Foundation Members Treasurer benchers-as long as they are 
benchers non-benchers-as 
long as they are members of 
the Law Society of Upper 
Canada 

Legal Aid Ontario 
Board of Directors 

Representatives (5) Attorney General 
selects from a list 
of 3 names 
provided by the 
Law Society

2 or 3 years 

LibraryCo Board of 
Directors 

Director Treasurer on 
behalf of Law 
Society 

Term expires at end of first 
complete fiscal year following 
their appointment 

Ontario Bar Association 
Council 

Treasurer and 
Treasurer's nominee 
and Benchers (2)  

Treasurer 
Law Society 

2 years 
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ORGANIZATION ELIGIBLE 
APPOINTEES 

APPOINTED BY LENGTH OF TERM 

Ontario Courts 
Accessibility Committee 

not specified not specified not specified 

Ontario Judicial Council Treasurer or other 
bencher (lawyer)   
 
Lawyer who is not a 
bencher 

Treasurer
 
 
Law Society 
 

not specified 
 
 
4 years 

Ontario Justice 
Education Network 

Appointee (1) Law Society 3 years 
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Tab 6.3 

FOR DECISION 

CAPITAL BUDGET TRANSFERS 
 

Motion: 

35. That Convocation approve a capital budget transfer of $150,000 to fund the 

installation of additional security cameras on Law Society premises.  

 

36. The Capital Allocation Fund is maintained to provide a source of funds for the 

acquisition and maintenance of the Society’s capital assets.  At December 31, 2012, the 

fund balance was $4 million.  The capital budget for 2013 was approved by Convocation 

as part of the budget process in November.  A total of $3.4 million was approved for 

facilities and information systems capital projects this year, funded by an $85 levy on all 

members. 

 

37. The installation of additional security cameras inside and outside Osgoode Hall 

commenced in 2012. Changes in security arrangements meant more cameras were added 

for a total of thirty-two.  The related costs increased by approximately $150,000 which 

were not included in the 2013 budget at the time it was drawn up.  To fund the additional 

expenditures, it is proposed that $75,000 of unspent funds in the 2012 budget for this 

project, which had increased the Capital Allocation fund balance be appropriated and a 

further $75,000 be transferred from the 2013 capital contingency amount, which has an 

opening balance of $150,000. 
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Tab 6.4 

FOR DECISION 

GARDENS OF JUSTICE 
 

Motion: 

38. That Convocation approve the payment of $50,000 to The Law Gardens 

Incorporated.  

 

39. According to the minutes of Convocation in January 2007, Convocation approved a Law 

Society contribution to the McMurtry Gardens of Justice Project of $100,000 payable 

over three years, beginning in 2007.  $50,000 has been paid to date to The Law Gardens 

Incorporated. 

 

40. The McMurtry Gardens of Justice is a project intended to serve as a permanent tribute to 

Chief Justice Roy McMurtry upon the occasion of his retirement as Chief Justice of 

Ontario in April 2007. The project was initiated by a group of judges and lawyers.  

 

41. The Gardens are located on the pedestrian avenue between Osgoode Hall and the 361 

University Avenue Courthouse, joining University Avenue to Nathan Phillips Square.  It 

is intended to contain a number of sculptures inspired by legal values protected by the 

Charter of Rights and Freedom or by the common law tradition.  To date four statues 

have been put in place.   

 

42. The organizers of the Gardens of Justice have requested payment of the remaining 

$50,000 pledged in 2007.  This amount was budgeted in prior years not the current year 

and would be funded from the contingency. 
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FOR INFORMATION
Tab 6.5

LAW SOCIETY OF UPPER CANADA FINANCIAL STATEMENTS FOR 
THE THREE MONTHS ENDED MARCH 31, 2013

43. The Audit Committee recommends the financial statements of the Law Society for 

the first quarter of 2013 be received by Convocation for information.
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Law Society of Upper Canada Financial Statements 
For the three months ended March 31, 2013  

 
 
The Financial Statements are prepared under Generally Accepted Accounting Principles for 

Canadian not-for-profit organizations using the restricted fund method of accounting.  Revenues 

are recognized when earned and expenses are recognized when incurred. 

 

Supplemental schedules include Schedules of Revenues and Expenses for the Lawyer and 

Paralegal General Funds, the Compensation Fund and the Errors and Omissions Insurance Fund. 

 

Financial Statement Highlights 
 
The Lawyer General Fund incurred a deficit of $148,000 at the end of the first quarter of 2013, 

compared to surplus of $610,000 in 2012 and a budgeted deficit for the period of $1.5 million.  

The Paralegal General Fund generated a surplus of $114,000 at the end of the first quarter of 

2013 compared to breaking even at the end of the first quarter of 2012 and a budgeted deficit for 

the period of $163,000.  The main reason for the favourable performance, relative to budget, is 

that operating expenses are under budget in almost all areas.   

 

The Society’s restricted funds report a surplus of $778,000. The surplus primarily comprises 

$761,000 in the Lawyer Compensation Fund and $659,000 in the E&O Fund offset by 

amortization of $811,000 in the Invested in Capital Assets Fund.   

 

The most significant change in the balance sheet was the decline in accounts receivable from $68 

million to $57 million primarily attributable to the change in deadline for the payment of the 

annual fee to April 1 for the current year, a day after the quarter end and one month earlier than 

past  years.  This also resulted in an increase of almost $10 million in cash and short term 

investments. 

 

Balance Sheet 
 
 Current assets at the end of March 2013 of $195 million have increased marginally compared 

to the first quarter of the 2012.  At this time of year, the primary components of current assets 
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are accounts receivable balances - annual fees, insurance premiums and levies owing and 

prepaid expenses - annual E&O insurance premiums paid or payable for the year, which are 

expensed over the full year.  Accounts receivable for annual fees has decreased by $11 

million compared to the same time in 2012.  As mentioned earlier, Accounts Receivable was 

impacted by the change in the due date for payment of the annual fee.  For the first time in 

2013, there was also an added incentive to pay annual fees on time as payments made after 

April 1, 2013 were subject to a $100 late fee. 

 The investment in subsidiaries represents the 100% ownership of LAWPRO totaling $35.6 

million and the 100% ownership of LibraryCo totaling $200.   

 Portfolio investments are shown at fair value of $77 million, up from $68 million in 2012 

with capital accumulating in all three funds, the General Fund, the Compensation Fund and 

E&O Fund and the E&O Fund transferring $2.5 million to portfolio investments from cash.  

 Deferred Revenue has increased to $119 million from $115 million. This is largely the result 

of increased annual fees. Full recognition of these revenues will occur over the remaining 

nine months of the year.  

 The amount due to LAWPRO will decline by year-end as insurance premiums and levies 

collected are paid to LAWPRO.    

 The provision for unpaid grants / claims comprises the provision for unpaid grants – 

Compensation Fund and the provision for unpaid claims – E&O Fund with balances at the 

end of March 2013 of $9.7 million (2012 - $13.8 million) and $388,000 (2012 - $674,000) 

respectively. The Compensation Fund provision represents the estimate for unpaid claims 

and inquiries against the Compensation Fund, supplemented by the costs for processing these 

claims and has decreased due to a general decline in grants anticipated to be closed with 

payment.  The provision for unpaid claims in the E&O Fund represents claims liabilities for 

1995 and prior and is in run-off mode. 

 The Law Society Act permits a member who has dormant trust funds, to apply for permission 

to pay the money to the Society. Money paid to the Society is held in trust in perpetuity for 
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the purpose of satisfying the claims of the persons who are entitled to the capital amount.  At 

the end of March, unclaimed money held in trust amounts to $2.8 million. 

 Fund Balances have increased to $130 million from $125 million due to surpluses in the last 

three quarters of 2012 and 2013 activity analyzed on the following Statement.   

Statement of Revenues and Expenses and Change in Fund Balances 

 The Lawyer General Fund incurred a deficit of $148,000 at the end of the first quarter of 

2013, compared to surplus of $610,000 in 2012.  The 2013 budget incorporates the use of 

$2.75 million in funding from the Fund Balance to provide for a budgeted operating deficit. 

Actual use of funds is contingent on a deficit occurring. In addition, the 2013 budget 

incorporates the use of $3 million in funding from surplus investment income in the E&O 

Fund. Actual use of these funds is contingent on financial results for the year. 

 The Paralegal General Fund earned a surplus of $114,000 at the end of the first quarter of 

2013 compared to breaking even at the end of the first quarter of 2012.  The 2013 budget 

incorporates the use of $810,000 in funding from the Fund Balance to provide for a budgeted 

operating deficit. Actual use of funds is contingent on a deficit occurring. 

 The Society’s restricted funds report a surplus of $778,000 compared to a deficit of $347,000 

for the same period in 2012. The surplus is primarily comprised of $761,000 in the Lawyer 

Compensation Fund and $659,000 in the E&O Fund offset by amortization of $811,000 in 

the Invested in Capital Assets Fund.   

 

 Annual fee revenue is recognized on a monthly basis.  Annual fees recognized in the first 

quarter have increased across the board primarily due to increases in the Lawyer and 

Paralegal General Fee.  Annual fee revenues in total have increased to $17.6 million from 

$17 million.   

 LAWPRO’s base premium ($3,350) has not changed from 2012, leading to relatively static 

E&O Fund premium and levy revenue.  
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 Licensing process revenues ($2.3 million) are consistent with last year reflecting a robust 

number of candidates.  Continuing professional development revenues ($1.3 million) have 

declined marginally although it is still too early to assess trends in registration and the ratio 

of free programs to paid programs. 

 At $1.6 million, total investment income is more than double the first quarter of 2012 

primarily attributable to unrealized gains reflecting the state of the equity markets during the 

period. 

 Total regulatory expenses of $5.3 million are effectively the same as the first quarter of 2012 

and are below budget.  

 Professional development and competence expenses of $5 million are effectively the same as 

the first quarter of 2012 and are below budget.  

 Total administrative expenses of $2.6 million are effectively the same as the first quarter of 

2012 and are below budget. 

 Other expenses typically includes bencher related payments, payments to the Federation of 

Law Societies, insurance, severance, catering costs and other miscellaneous expenses and 

total $2.4 million for the first three months of 2012, compared to $1.5 million in 2012.   

 

 Compensation Fund expenses have decreased from $3.3 million to $2 million. The 

contributor to this decrease has been the provision for unpaid grants. The provision is 

adjusted monthly based on the number of new inquiries and open claims and cases closed.   
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THE LAW SOCIETY OF UPPER CANADA

Balance Sheet 
Unaudited
Stated in thousands of dollars Mar. 31 Mar. 31

As at March 31, 2013 2013 2012

Assets
Current Assets

1 Cash 19,544        17,806        

2 Short-term investments 40,322        32,067        

3 Cash and short-term investments 59,866        49,873        

4 Accounts receivable 56,560        68,347        

5 Prepaid expenses 78,779        76,787        

6 Total current assets 195,205      195,007      

7 Investment in subsidiaries 35,642        35,642        

8 Portfolio investments 76,638        67,945        

9 Capital assets 13,933        14,533        

10 Total Assets 321,418      313,127      

Liabilities and Fund Balances
Current Liabilities

11 Accounts payable and accrued liabilities 6,810          6,419          

12 Deferred revenue 119,289      114,991      

13 Due to LawPro 51,866        49,942        

14 Total current liabilities 177,965      171,352      

15 Provision for unpaid grants/claims 10,128        14,473        

16 Unclaimed trust funds 2,816          2,369          

17 Total Liabilities 190,909      188,194      

Fund Balances
General funds

18 Lawyers 6,466          7,748          

19 Paralegals 961             997             

Restricted funds

20 Compensation - lawyers 26,092        22,434        

Compensation - paralegals 388             284             

21 Errors and omissions insurance 66,569        63,068        

22 Capital allocation 3,925          3,972          

23 Invested in capital assets 13,933        14,533        

24 County libraries (21)              (31)              

25 Other 1,521          1,253          

26 Working capital reserve 10,675        10,675        

27 Total Fund Balances 130,509      124,933      

28 Total Liabilities and Fund Balances 321,418      313,127      
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THE LAW SOCIETY OF UPPER CANADA

General Fund
Statement of Revenues and Expenses and Change in Fund Balances
Unaudited

Stated in thousands of dollars

For the three months ended March 31

2013 2012 2013 2012 2013 2012 2013 2012

General Fund General Fund

Lawyer Paralegal Restricted Funds Total

Revenues

1 Annual fees 11,650    11,379    709         553         5,252      5,056      17,611    16,988    

2 Insurance premiums and levies -              -              -              -              24,187    24,184    24,187    24,184    

3 Licensing process 1,689      1,799      625         509         -              -              2,314      2,308      

4 Continuing professional development 1,204      1,455      99           -              -              -              1,303      1,455      

5 Investment income 333         183         -              -              1,263      554         1,596      737         

6 Other 1,558      1,558      149         60           46           52           1,753      1,670      

7 Total revenues 16,434    16,374    1,582      1,122      30,748    29,846    48,764    47,342    

Expenses

8 Professional regulation 4,916      4,845      441         498         -              -              5,357      5,343      

9 Professional development and competence 4,550      4,683      488         261         -              -              5,038      4,944      

10 Administrative 2,443      2,357      197         150         -              -              2,640      2,507      

11 Other 2,281      1,461      154         53           -              -              2,435      1,514      

12 Client service centre 1,678      1,553      133         95           -              -              1,811      1,648      

13 Facilities 1,019      1,187      80           27           -              -              1,099      1,214      

14 Policy and legal services 661         573         52           103         -              -              713         676         

15 Communications 308         368         24           24           -              -              332         392         

16 Equity 223         271         18           12           -              -              241         283         

17 Tribunals 281         361         22           16           -              -              303         377         

18 Restricted (schedule of restricted funds) -              -              -              -              29,970    30,193    29,970    30,193    

19 Total expenses 18,360    17,659    1,609      1,239      29,970    30,193    49,939    49,091    

20 Less:   Expenses allocated to Compensation Fund (1,778)     (1,895)     (141)        (117)        -              -              (1,919)     (2,012)     

21 Net expenses 16,582    15,764    1,468      1,122      29,970    30,193    48,020    47,079    

22 Surplus (Deficit) (148)        610         114         -              778         (347)        744         263         

23 Fund balances, beginning of year 6,710      7,201      847         916         122,208  116,553  129,765  124,670  

24 Interfund transfers (96)          (63)          -              81           96           (18)          -              -              

25 Fund balances, end of period 6,466      7,748      961         997         123,082  116,188  130,509  124,933  
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THE LAW SOCIETY OF UPPER CANADA
Schedule of Restricted Funds
Unaudited

Stated in thousands of dollars

For the three months ended March 31

2013 2012

Compensation Fund

Lawyer Paralegal

1 Fund balances, beginning of year 25,331        383             65,910          4,055            14,744          -                    1,110            10,675          122,208        116,553        

Revenues

2 Annual fees 1,999          148             -                    851               -                    1,854            400               -                    5,252            5,056            

3 Insurance premiums and levies -                  -                  24,187          -                    -                    -                    -                    -                    24,187          24,184          

4 Investment income 667             -                  596               -                    -                    -                    -                    -                    1,263            554               

5 Other 20               -                  -                    26                 -                    -                    -                    -                    46                 52                 

6 Revenues 2,686          148             24,783          877               -                    1,854            400               -                    30,748          29,846          

7 Expenses 1,925          143             24,124          1,007            811               1,875            85                 -                    29,970          30,193          

8 Surplus (Deficit) 761             5                 659               (130)              (811)              (21)                315               -                    778               (347)              

9 Interfund transfers -                  -                  -                    -                    -                    -                    96                 -                    96                 (18)                

10 Fund balances, end of period 26,092        388             66,569          3,925            13,933          (21)                1,521            10,675          123,082        116,188        

Errors and 

ommissions 

insurance

Capital 

allocation

Invested in 

capital assets

County 

libraries

Other 

restricted

Working 

capital 

reserve

Total 

Restricted 

funds Total
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THIS SECTION CONTAINS 

IN CAMERA MATERIAL 



 
 

Tab 6.5.3 

FOR INFORMATION 
 

INVESTMENT COMPLIANCE REPORTS 
 

46. The Committee recommends Convocation receive the Compliance Statements for the 

General Fund, Compensation Fund, and Errors & Omissions Insurance Fund portfolios as 

at March 31, 2013 for information. 
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Tab 6.5.4 
FOR INFORMATION 

 
OTHER COMMITTEE WORK 

 
 

47. The Committee received a report from the Director, Professional Regulation on 

monitoring and enforcement collections. 

 

48. The Pension Committee is the senior staff committee responsible for the administration 

of the pension plan.  Under Section 6 of the Pension Plan Guidelines, the Audit & 

Finance Committee approved changes to the composition of the Pension Committee.   

 

49. The Committee assessed a proposed auditor evaluation worksheet. 

 

50. The Committee reviewed a copy of the latest litigation report. 
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