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Tab 3.1.5

SUMMARY OF RESPONSES TO THE CALL FOR INPUT ON AMENDMENTS 

TO THE RULES OF PROFESSIONAL CONDUCT

OVERVIEW OF SUBMISSIONS

1. The Law Society received a total of 34 submissions from individuals, government, legal 
organizations, equality-seeking groups, and academia1, which were based on the material 
published in the call for input documents.2 The following summary follows the order of 
the Rules. The rule numbers are based on the original numbering system in the Law 
Society’s Rules and the Model Code.

PROPOSED RULE 1.01: INTEGRITY

PROPOSED RULE 1.01(1): HONOUR AND INTEGRITY

2. Several respondents strongly support the recommendation to maintain the protections for 
language rights currently found in the commentary to current rule 1.03 within the 
commentary to proposed rule 1.01. 

3. Some respondents were concerned about the recommendation to move the words 
“recognize the diversity of the Ontario community, to protect the dignity of individuals, 
and to respect human rights laws in force in Ontario” found in current rule 1.03 to the 
commentary in the proposed rule 1.01, concerned that moving this wording from the rule 
to the commentary diminishes their importance.

4. One respondent took issue with what it deems broad and vague language in the 
commentary regarding "questionable conduct" in a lawyer's private life.

PROPOSED RULE 1.01(2): UPHOLDING THE STANDARDS OF THE LEGAL PROFESSION 

5. One respondent endorsed the Commentary to Rule 1.01(2) inclusion of a list of activities 
and organizations in which lawyers may participate.

1 Copies of the responses are available to benchers upon request.
2 The material published for the call for input can be accessed at http://www.lsuc.on.ca/rule-consultation/
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6. Another respondent recommended adding further cautionary language to remind lawyers 
of the risks of potential claims arising out of providing legal advice through activities, and 
suggested the following draft addition for the Commentary:

"When participating in the various community activities listed in this rule, lawyers 
should keep in mind their professional obligations in respect of current, past or 
potential clients. To reduce their exposure to malpractice claims they should avoid 
giving legal advice, in particular in circumstances where it could be alleged that 
legal advice was provided and the lawyer had no intention of creating a lawyer-
client relationship.”   

7. One respondent was concerned by an inconsistency between the Rule ("“A lawyer has a 
duty to … assist in the advancement of its goals, organizations and institutions") and the 
Commentary ("lawyers are encouraged to enhance the profession through activities…”), 
and submited that the non-mandatory language of the Commentary is preferable. In 
contrast, one individual recommends rewording the sub-rule to “A lawyer shall uphold the 
standards…”

PROPOSED RULE 2.01(1): DEFINITION OF “COMPETENT LAWYER”

8. Some respondents opposed deleting the words “that is appropriate to the age and abilities 
of the client” in proposed Rule 2.01(1)(d) regarding client communications, on the basis 
that such tailored communications recognizing the client’s position is necessary. They
submitted that the rule enhances respect for diversity and human rights, which is essential 
to maintaining the integrity of the legal profession.

PROPOSED RULE 2.01(2): COMPETENCE 

9. One respondent strongly endorsed the proposed additions to the Commentary, which it sees 
in support of efforts to hold lawyers who show a pattern of neglect more accountable.

PROPOSED RULE 2.02(1):  HONESTY AND CANDOUR

10. Several respondents raised concerns regarding the possible overly broad, unrealistic or 
vague language of the proposed Rule 2.02(1) regarding honesty and candour.

11. One respondent recommended adding an element of materiality to the proposed rule, as 
follows:
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“When advising clients, a lawyer shall be honest and candid and shall inform the client of 
all information known to the lawyer that may materially affect the interests of the client in 
the matter”.

12. Several respondents expressed concern that the proposal that a lawyer be required to 
“inform the client of all information known to the lawyer that may affect the interests of 
the client in the matter” is overly broad and vague:

a. One respondent submitted that the new language is "onerous and unrealistic" which 
would require a "legal information dump" on clients which could be unhelpful to 
clients. Moreover, it makes "Lawyers' Eyes Only" confidentiality agreements 
impossible. They recommended revising the language to require that a lawyer must 
“inform the client of all material information reasonably required to assist the client 
in making an informed decision about the matters in issue.”  

b. Another respondent submitted that the proposal that a lawyer be required to “inform 
the client of all information known to the lawyer that may affect the interests of the 
client in the matter” is overly broad and vague. They recommended revising this 
phrase to "... and shall inform the client of all information known to the lawyer that 
might reasonably influence the client’s decision whether to select or continue to 
retain the lawyer.”  

c. Similarly, another respondent submitted that the rule is overly broad. They
suggested, for example, that the rule would require a lawyer to disclose information 
to a client even if it is privileged, and would prohibit a lawyer from reviewing 
confidential information sealed by another party on the basis that once reviewed, the 
lawyer would have to disclose the information contained therein to the client. They
recommended deleting the proposed change entirely, but leaving the commentary.  

d. Another respondent maintained that the Model Code addition of language to Rule 
2.02(1) is unnecessary and vague, and the new wording should not be included.

13. One individual recommended including express provisions in the Rules regarding Crown 
counsel civility, candour, respect and consents which may be granted in criminal 
proceedings.

PROPOSED RULE 2.02(2):  ENCOURAGING COMPROMISE OR SETTLEMENT

14. One respondent supported the proposed change to the commentary away from requiring 
informing a client of ADR options (“shall”). Another recommended strengthening the 
Commentary at Rule 2.02(2) regarding alternate dispute resolution mechanisms to create a 
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positive duty on lawyers to consider means of avoiding continued litigation, by adding the 
following:  

“Encouraging settlement goes beyond advising on the merits of the case; it includes 
weighing the merits and potential outcomes against the monetary and non-monetary 
consequences of increased and/or continued litigation.”

RULES REGARDING THREATENING CRIMINAL PROCEEDINGS AND INDUCING 
WITHDRAWAL OF CRIMINAL OR REGULATORY PROCEEDINGS

PROPOSED RULE 2.02(4): THREATENING CRIMINAL PROCEEDINGS

15. One respondent agreed with the proposed expansion of the prohibition on threatening 
proceedings to include a complaint to a regulatory authority, subject to the condition that it 
be restricted to complaints invoking criminal or quasi-criminal jurisdiction of regulatory 
authorities.  

16. Two other respondents opposed the inclusion of the Rule or Commentary prohibiting 
advising a client to threaten a regulatory complaint. They questioned whether there is any 
rationale behind the rule. They also maintained as an alternative position that if new 
commentary is deemed necessary, it should expressly restrict "regulatory authority" to 
professional authorities and those entities whose proceedings are quasi-criminal in nature.

MODEL CODE RULE 2.02(6): INDUCEMENT FOR WITHDRAWAL OF CRIMINAL OR REGULATORY 

PROCEEDINGS 

17. As with Rule 2.02(4), one respondent said the term "regulatory authority" should be 
restricted to professional authorities and those entities whose proceedings are quasi-
criminal.

18. Some respondents questioned why the consent of the Crown is required under the 
Commentary to Model Code 2.02(6). They maintain that the proposed amendment is 
unnecessary, and notes, inter alia, that there are already Criminal Code prohibitions that 
adequately address the concern of influencing criminal proceedings.

19. One individual expressed concern that the Commentary to Model Code 2.02(6) would 
affect the nature of standard civil releases and asks whether Crown consent would now be 
necessary for releases where there is a potential for a criminal or quasi-criminal charge, or 
where a release includes matters with potential tax implications (on the hypothesis that this 
might be considered as an attempt to “influence a…potential complainant not to 
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communicate…with the Crown”.) The respondent recommended clarifying the rule to the 
extent that confidentiality provisions in full and final mutual releases would be excluded, 
unless there is explicit reference to an ongoing or proposed criminal or quasi-criminal 
proceeding.

RULES REGARDING DISHONESTY, FRAUD, ETC. BY CLIENT OR OTHERS

MODEL CODE RULE 2.02(8): DISHONESTY, FRAUD ETC. WHEN CLIENT AN ORGANIZATION 

20. Respondents raised issues of particular concern to in-house lawyers:

a. Rule 2.02(8) of the Model Code (currently Rules 2.02(5.1) and 2.02(5.2)) may 
conflict with an organization’s whistleblower policies. Where a lawyer employed by 
an organization chooses to report anonymously or through appropriate channels in 
accordance with his or her employer organization’s policies, he or she should not be 
required to report through the Chief Legal Officer or the President and CEO as 
contemplated under this Rule. 

b. Regarding the reference to “dishonesty” in Model Code 2.02(8) and the commentary,
not all dishonest conduct gives rise to fraudulent, criminal or illegal activities. There 
are times when it is legally and commercially acceptable for an organization to 
withhold information or conduct itself in a manner which could be considered 
dishonest e.g. commercial contractual negotiations.  

c. There should be a more flexible approach to the reporting of potential compliance 
problems to superiors. It submits that a 'one size fits all' solution is not advisable, and 
that there should be some degree of proportionality between the severity of the 
problem and the appropriate response. In-house counsel should have with "latitude to 
determine the most befitting escalation for reporting up the chain of command 
depending on the seriousness of the possible infraction, the size of the legal 
department, and the size of the company."  

d. Requiring resignation by an in-house counsel if the in-house counsel has already 
withdrawn from a matter and reported up the chain is overly burdensome on in-house 
counsel in particular.  

e. The Rule regarding withdrawing from matters should also be clarified as to whether 
a withdrawing lawyer must or may engage in a "noisy withdrawal" (i.e. where the 
lawyer speaks up to courts, administrative tribunals or others).
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f. The rule does not provide clear guidance for lawyers where it is not clear whether the 
conduct at issue amounts to dishonestly, fraud, crime or illegal conduct. For example, 
it is not clear whether the Rule applies in a situation where the lawyer is of the view 
that a transaction is lawful, but where there is some risk that it is or could be found to 
be unlawful. Define the word "knows" to address this concern, "so as to make clear 
that the lawyer only has “knowledge” in circumstances where it is his or her legal 
opinion that the proposed transaction is likely dishonest, fraudulent, criminal, or 
illegal."  

PROPOSED RULE 2.02(6): CLIENT WITH DIMINISHED CAPACITY

21. Regarding the proposal to amend the current rule regarding clients “under a disability” to 
address clients with “diminished capacity”, one respondent submitted that this change in 
language should be maintained consistently throughout Rule 2.02(6), and that a discussion 
regarding the duty to accommodate pursuant to the Human Rights Code should be 
provided in accompanying commentary. They also suggested alternate wording for the
commentary to Rule 2.02(6), regarding client capacity issues and the ability for a client to 
enter into a limited scope retainer.

PROPOSED RULE 2.03: CONFIDENTIALITY

22. Respecting rule 2.03(1)(b):  

a. With respect to the proposal to add the words “or a court” to the carve-out permitting 
disclosure of confidential information “where required by law”, one respondent
submitted that the “or a court” language is redundant, but that if an addition is to be 
made, the broader "or by order of a tribunal of competent jurisdiction" is preferable.  

b. Another respondent endorses permitting disclosure of confidential information 
“where required by law or written order of a court to do so”. 

23. Respecting rule 2.03(1)(c):  

a. One respondent submitted that the rule should make it clear that a lawyer cannot be 
required to disclose information to the Law Society when the Law Society has an 
interest that is or is potentially in conflict with the client’s interest. Otherwise, this 
Rule would severely limit a lawyer’s ability to provide clients with appropriate 
advice when dealing with Law Society regulatory matters or public policy matters 
that affect the Law Society.  
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b. Another respondent opposes a requirement to disclose information to the Court or the 
Law Society without further express wording, and recommends the following 
changes:

(b) or required by law or written order of a court to do so;
(c) required to provide the information to the Law Society in accordance with 
established policies for the protection of confidential or privileged information, or…

24. Respecting rule 2.03(2): 
One respondent submits that the carve-out permitting disclosure of confidential 
information where required “by order of a tribunal of competent jurisdiction” is redundant, 
but accepts this wording if an addition is deemed necessary.  

25. Commentary:

a. Respecting the proposed commentary to Rule 2.03 which addresses the risk facing 
sole practitioners of inadvertent disclosure of confidential information when 
practicing in association, one respondent recommends that the proposed commentary 
under Rule 2.03 “be clarified about the extent of risk involved in practicing in 
association, and explicitly address the situation where discussions can and should 
occur between colleagues in a confidential setting to provide quality legal services”. 
They submitted that confidentiality issues raised in proposed Rule 2.03 can be 
adequately addressed through the informed consent of a client, and provided for 
within a written retainer agreement.   

b. A question was raised as to whether the commentary to this rule with respect to a 
lawyer engaging in literary works adds anything new given the rules related to 
privilege and confidentiality.

PROPOSED RULE 2.08: FEES AND DISBURSEMENTS

26. One respondent submitted that if a reference to an estimate is to be included, then the 
reference should be revised to "any estimate or revised estimate of fees" so as to highlight 
that estimates may change in the course of a matter.  

27. Many criminal lawyers do not have written fee arrangements with clients, and the 
requirement for "as much information as is reasonable" is vague. This respondent opposed 
a written retainer requirement for all cases.  
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28. Some respondents say that the proposed restrictions in the Commentary to Rule 2.08(3) 
regarding the termination of a professional relationship when the retainer is pursuant to a 
contingency agreement are too restrictive. The proposed rule would prohibit a lawyer 
acting pursuant to a contingency fee arrangement from withdrawing for any reason other 
than those enumerated in the Mandatory Withdrawal section of the rules, unless the written 
contingency agreement specifically states that the lawyer has a right to do so, and sets out 
the circumstances under which this may occur. Under the proposed new rule, a personal 
injury lawyer would not be permitted to withdraw from a file even if the client acts 
unreasonably, lies to the lawyer, and rejects the lawyer’s advice. It would be unjust to 
require a personal injury lawyer to continue to work on, as well as finance a case in which 
another lawyer would be permitted to withdraw. If the purpose of the proposed change is to 
shield clients from unexpected legal fees, the commentary could be revised as follows:  

“A lawyer withdrawing from a contingency contract under Rule 2.09 cannot charge 
for legal fees unless the written contract specifically states the lawyer has a right to 
do so and sets out the circumstances under which this may occur.”

RULES 2.08(10) 

29. One respondent notes that the subrule likely supports the provision of written retainers.

RULES 2.08(18) and (19): FEES AND DISBURSEMENTS

30. One respondent recommended that community legal clinics be considered separate from 
“law firms”.

RULE 2.09: WITHDRAWAL FROM REPRESENTATION

RULE 2.09(2): OPTIONAL WITHDRAWAL

31. One respondent recommended adding the term "material breakdown in communications" 
as a further example of when an optional withdrawal may be permitted.  

32. Another respondent focussed on the difficulties presented by departing associates.
Associates are increasingly compensated in small firm settings on a percentage fee basis. 
When the associate decides to depart, the owners of the law firm may take the position that 
the associate must give several months’ notice. Although the proposed Rule 2.09 would put 
the client’s interest first upon departure, there is a risk that the law firm lawyers and 
departing lawyer would be involved in an “unsavoury” dispute regarding client fees, and 
the client could be called as a witness to testify during the dispute. The suggestion is:
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a. Regulating that there should be no set-off of amounts owing to associates;

b. Providing that no lawyer should be required to give a law firm more than one month 
notice of an intention to depart the firm; and,

c. Prohibiting lawyer from commencing legal actions against each other in 
circumstances where clients are put in an impossible position between their former 
and present counsel.

RULE 2.09(7): MANDATORY WITHDRAWAL

33. A question was raised about whether Law Society practice guidelines have the force of 
law, take the position that contravention of a "published practice guideline" should not be 
an automatic trigger for withdrawal from representation, and recommend removing the 
words "published practice guidelines" from Rule 2.09(7).  

CONFLICTS OF INTEREST

GENERAL COMMENTS

34. The submissions addressing the proposed revisions to the conflict of interest rules 
generally support updating the Rules of Professional Conduct in this area.

35. However, a wide range of submissions were received aimed at improving the proposed 
changes to these rules.

36. Many submissions note that there are places where the conflict of interest rules are 
ambiguous and require further clarification. One respondent spoke to a lack of clarity 
stems from two factors:  the disconnect between a rule based on subjective factors which 
are not clear to clients, and its related commentary, which is based on objective factors 
which are transparent to clients; and,  the rule being framed with respect to conflicts which 
most likely would arise for sole practitioners (the lawyer seeking to act against a client for 
whom that lawyer is acting in an unrelated matter), rather than focusing attention on the 
law firm context, and the more frequent situation of the lawyer in a firm seeking to act on 
an unrelated matter that is against the interest of a current client of the firm whose work is 
handled by another lawyer (or lawyers).   

37. One respondent said that the conflicts rule should make it expressly clear that there are 
certain instances, most notably in the negotiation of complex commercial transactions, 
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where a solicitor cannot represent multiple parties, regardless of what steps to inform the 
client of the risks associated with the transaction.

38. One respondent suggested that conflicts rules should prohibit a lawyer from acting in 
Ontario in certain cases where there is a “reasonable apprehension of conflict” or
appearance of impropriety, even if there is no actual conflict. 

DEFINITION OF “CLIENT”

39. Several respondents opposed any subjective element in the definition of “client”, such as is 
found in the proposed definition at sub (b). Some would remove sub (b) of the proposed 
definition of “client”, while some suggested modifying clause (b) to make the test more 
objective. Similarly, the definition of "client" as someone who consulted a lawyer and 
"reasonably concludes that the client agreed to render legal services" is overly broad.

40. One respondent recommended a minor revision to the Commentary to make it clear that a 
“client” does not include a business’s affiliated entities, directors and shareholders without 
objective evidence that there was a reasonable expectation that such a relationship would 
exist, as follows: 

“For greater clarity, a client does not include a near-client, such as an affiliated 
entity, director, shareholder, employee or family member, unless there is objective 
evidence to demonstrate that such an individual or entity had a reasonable 
expectation that a lawyer-client relationship would be established…”

41. One respondent recommended reconsidering references in the current definition to 
“partners and associates” of a firm, noting that these terms do not align with the current 
realities of practice structures. There are numerous other types of firm working 
arrangements, including "of counsel", temporary or contract lawyers, outsourced lawyers 
etc. Consideration should be given to whether the “contractual relationship” language 
adequately covers all types of lawyer working relationships. Consider whether explicit 
reference to other types of lawyers commonly practicing at firms should be noted in this 
definition and elsewhere.  

DEFINITION OF “CONFLICT OF INTEREST”

42. One respondent suggests that the words “substantial risk” and “materially and adversely” 
may be too broad, although the commentary provides clarification.  

Convocation - Professional Regulation Committee Report

543



11

DEFINITION OF “DISCLOSURE”

43. The Committee received mixed submissions regarding the definition of “disclosure”. Some
supported the Committee’s view that this definition should not be included in the rules. 
However, some expressly supported its inclusion. One respondent suggested that, given the 
importance of disclosure in conflicts of interest rules, the definition could be placed within 
Rule 2.04 on condition that it be clear that the definition only applies within that rule.  

MODEL CODE RULE 2.04(1): COMMENTARY REGARDING THE DUTY OF LOYALTY

44. Respecting the proper scope of the duty of loyalty, one respondent says that the current 
debate turns on the weight assigned to the concern to protect the quality of the relationship 
between clients and their lawyers, which focuses on objective factors that are transparent to 
clients and that errs on the side of requiring disclosure, consent and disqualification of 
lawyers in a broader range of circumstances, and the concern to maximize client access to 
counsel of choice (and, correspondingly, counsel’s freedom to act), which focuses on the 
risk of actual prejudice to the client and that would require disclosure to and consent from 
clients, and the disqualification of lawyers, in a narrower range of circumstances.  

45. They say that it is difficult to reconcile, on the one hand, the concern expressed in the 
commentary about protecting the lawyer client relationship from damage and guarding 
against client feelings of betrayal, with rule 2.04(1), on the other hand, which appears to 
permit a lawyer to work in secret against the legal interests of a client for which the lawyer 
is the trusted legal advisor, based solely on the lawyer’s own assessment of whether the 
lawyer’s loyalty to or representation of the client would be materially and adversely 
affected.

46. On a practical level, sophisticated clients tend to already include provisions requiring 
outside counsel to make disclosure to and obtain consent from the client before accepting a 
matter which involves actual or potential adversity to the client.

47. Another respondent disputed that there is any “generalized” duty to not act against the 
interest of a client, or that the lawyers’ duty of confidentiality is, as suggested in the 
Commentary, “arising from” the duty of loyalty.  They recommended deleting “the duty of 
confidentiality” from the list of duties in the sentence related to the duties “arising from” 
the duty of loyalty, and deleting the sentence "Current clients must be assured of the 
lawyer's undivided loyalty [...]”

48. They also take the position that a lawyer's duty of loyalty to a client is not absolute, and 
recommended revising the sentence in the Commentary that reads “This rule reflects the 
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general rule that a lawyer must not represent one client whose legal interests are directly 
adverse to the immediate legal interests of another client without consent even if the 
matters are unrelated” to:

“The lawyer will require consent to take on a retainer directly adverse to the 
immediate interests of a current client, even though having a subject matter 
unrelated to the retainer from that current client, if in all the circumstances the 
current client could reasonably be concerned that the conflicting interests would 
temper the lawyer's zealousness in representing the current client.”

49. They also recommended that the revised Rules expressly encourage the use of retainer 
letters to modify the professional duties set out in the Rules.  

MODEL CODE RULE 2.04(1): COMMENTARY: EXAMPLES OF CONFLICTS OF INTEREST

50. While there was overall support for the general duty to avoid conflicts expressed in Model 
Code Rule 2.04(1), respondents provided the following comments on the seven examples 
of conflicts of interest contained in the Commentary to Model Code Rule 2.04(1):

a. the commentary be amended to state that the examples are “non-exhaustive”.

b. the “examples” should be treated as examples  of situations requiring caution by 
lawyers rather than as conflicts per se.

c. Example #2: supporting the Committee’s view, remove the second illustration of 
“positional” conflict of interest, as the concept of "issue conflicts" is previously 
unknown in Canadian law, risks “tying a litigator's hands long after he or she had
been retained”, and could lead to gross unfairness and additional costs to clients. It 
was suggested that rather than amounting to a conflict, this is just a part of the 
advocate’s role. 

d. Example #3:  this is unnecessarily limited to a “small business” and should either 
include all businesses or be removed. Example 3 is ambiguous, and should read:

“A lawyer provides legal advice on a series of commercial transactions to a small 
business and at the same time provides legal advice to an employee of the business 
on an employment matter".  
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e. Remove the phrase in the Commentary to #3 “thereby acting for clients whose legal 
interests are directly adverse” as it presupposes the result, and there may be situations 
where a lawyer may still be permitted to act for one of the parties.

f. Example #6 should be removed as it is too broad.

g. Example #7:  delete example 7 of conflicts.

MODEL CODE RULE 2.04(2): CONSENT

51. One respondent said that it seems unlikely, as a practical matter, that a lawyer who 
reasonably believes that he or she can represent each client without a material and adverse 
effect relative to the other – i.e., that a conflict is consentable – would ever conclude that 
he or she had a conflict in the first place and therefore needed a consent. Rather, the 
circumstances on the basis of which the lawyer reasonably believed that he or she could 
represent both clients without a material and adverse effect on loyalty or representation 
would equally allow the lawyer reasonably to conclude that there was no substantial risk of 
such material and adverse effect and therefore no conflict of interest or need for consent. It 
follows that rule 2.04(2) is unlikely to have much practical application.

52. They also submitted that the last sentence of the Model Code Commentary that currently 
states that “the lawyer must not possess confidential information from one client that could 
affect the other client” should be revised to be consistent with proposed revised wording 
proposed for rule 2.04(2)(iii): “the lawyer has no relevant confidential information from 
one client that might reasonably affect the representation of the other client”.

53. With respect to Model Code Rule 2.04(2)(b) on inferred consent, one respondent says that 
this rule is too narrow and should be removed, noting that a client’s one-time consent does
not mean that the client will always consent.

54. Other respondents recommended changes to the Commentary for implied consent. The 
Large Firm Comment recommends revising the last sentence of the Commentary to: 

“... the matters must be unrelated, the lawyer must not possess confidential 
information from one client that could affect the representation of the other client, 
and there must be a reasonable basis upon which to conclude...”.

55. One respondent submitted that the references to both “implied” and "inferred" consent 
creates confusion and should be changed. The reference to "implied consent" within the 
Commentary "does not dovetail with the already-defined "Consent" from the preamble.  
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MODEL CODE RULES 2.04(4) TO 2.04(9): CONCURRENT AND JOINT RETAINERS

56. The Committee received several submissions regarding whether the concurrent retainer 
rule and joint retainer rule should be combined or separately maintained.

57. Several respondents said that separate rules for concurrent retainers (Rule 2.04(4)) and 
joint retainers (Rule 2.04(5)) should be maintained. 

58. Others said that rather than having a separate rule on concurrent representation, it should 
form commentary under the Joint Retainer Rule.

59. With respect to Model Code Rule 2.04(4), regarding concurrent retainers, some 
respondents said that the rule is overly restrictive in requiring clients to receive 
independent legal advice (“ILA”), rather than being advised to obtain ILA.  If the ILA 
requirement is maintained in some form, the Commentary should make it clear that advice 
provided by in-house counsel constitutes ILA for these purposes. 

60. Requiring the firm to withdraw altogether if there is a contentious dispute arising between 
clients is too contentious, as there may be situations where the firm could continue to 
represent one of the clients, as could be specified in retainer agreements.  

61. The Commentary suggesting that a concurrent retainer should be refused “where one of the 
clients is less sophisticated or more vulnerable than the other” creates an unjustifiable 
restriction when both clients are sophisticated. It would be sufficient to state that “before 
accepting a concurrent retainer a law firm should consider whether the client appears to be 
especially unsophisticated or vulnerable and, if so, refrain from accepting it on a 
concurrent basis.”

62. Another respondent that that Rule 2.04(6) is overly broad, and questions whether ILA is 
necessary under the Rule.  

63. Other respondents took issue with Rule 2.04(9). For Model Code Rule 2.04(9) to operate, 
the only “relevant information” available at the time that the clients enter into a retainer 
agreement would be the possibility that if the two clients get into a serious dispute in the 
course of the matter, the jointly retained lawyer will be free to act for client A against 
client B.” Revise Model Code Rule 2.04(8) to include Rule 2.04(9) and to delete the 
Commentary to Rule 2.04(9) as follows:  

(a) Except as otherwise provided in paragraph (b) of this rule, if a 
contentious issue arises between clients who have consented to a 
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joint retainer, the lawyer must not advise either of them on the 
contentious issue and must: 

i. refer the clients to other lawyers to deal with the contentious issue; 
or

ii. advise the clients of their opinion to settle the contentious issue by 
direct negotiation in which the lawyer does not participate, 
provided: 

1. no legal advice is required; and 
2. the clients are sophisticated; and 

iii. if the contentious issue is not resolved, the lawyer must withdraw 
from the joint representation.  

(b) If clients consent to a joint retainer and also agree that if a 
contentious issue arises the lawyer may continue to advise one of 
them, the lawyer may advise that client about the contentious 
matter and must refer the other or others to another lawyer.  

64. Another respondent said that the requirement for consent at the time a contentious issue 
arises if a lawyer is to continue to act for one of the joint clients is problematic, noting that
up front assurances usually sought by a client seeking to retain a lawyer jointly with 
another party could not be given if consents may only be obtained at the time of the 
conflict; parties will rarely grant consent at the time of the conflict; and the above factors 
significantly reduce the availability of joint engagements.  They recommended referencing 
the commentary to rule 2.04(2) (re advance consents) instead. 

65. Another respondent submitted that the proposed commentary should not “disparage” 
consent in advance, although it is acknowledged that the lawyer has a high onus to ensure 
that advance consent is fully informed. 

RULES 2.04(10) AND 2.04(11): ACTING AGAINST FORMER CLIENTS

66. Some respondents were concerned that these rules relating to acting against former clients 
are flawed. The “laundry list” of factors to consider found at Rule 2.04(11) does not reflect 
the processes of "reputable law firms in determining whether they can appropriately act 
against former clients. A law firm cannot act against a former client in the same, or even a 
related, matter as that in which it represented the former client because to do so would, 
certainly in the first case and probably in the second, undermine the representation given to 
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the former client.  There is a limited ongoing duty of loyalty, not just confidentiality, owed 
to former clients, namely, a duty not to derogate from the representation given. However, 
where the “relatedness” factor is not present, provided sufficient firewalls are in place, 
then, it is submitted, the firm should be permitted to act.  

67. They recommended linking Rule 2.04(10) and Rule 2.04(11) through the words "save as 
provided by Rule 2.04(11)" at the start of 2.04(10)(c).  

68. They also recommended revising Rule 2.04(11) as follows:  

When a lawyer has acted for a former client and obtained confidential information 
relevant to a new matter, another lawyer (the "other lawyer") in the lawyer's firm 
may act against the former client in the new matter provided that: 

(a) the former client consents to the other lawyer acting; or 

(b) the law firm establishes that it has taken adequate measures on a timely basis 
to ensure that there will be no risk of disclosure of the former client's 
confidential information to the other lawyer having carriage of the new 
matter.

69. Some respondents suggested that the word “rare” in Commentary Rule 2.04(11) should be 
removed as being both inaccurate and unnecessary.

MODEL CODE RULE 2.04(17) TO 2.04(26): TRANSFERRING LAWYER RULES

70. One respondent said that further consideration should be given as to whether the proposed 
amendments would unduly restrict movement of lawyers from large firms to companies, or 
between companies.

71. Other respondents recommended simplifying the transferring lawyer rule as was done in 
British Columbia, and not adopting the special definition of “client” for the transferring 
lawyer rule. Rule 2.04(20) of the Model Code should be simplified for Ontario as follows:  

“If the transferring lawyer actually possesses confidential information relevant to a 
matter referred to in subrule 18(a) respecting the former client that may prejudice
the former client if disclosed to a member of the new law firm, the new law firm 
may continue its representation of its client in that matter provided that: 

(a) the former client consents to the new law firm's continued 
representation of its client; or 
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(b) (i) adequate measures are taken by the new law firm to ensure that 
there will be no risk of disclosure of the former client's confidential 
information to any member of the new law firm, and 

(ii) the transferring lawyer does not work on the matter in question 
or on any other matter for the new law firm's client to which any 
confidential information of the former client could be relevant, and 

(iii) there exists no other reason to believe that the continued 
representation would be prejudicial to the former client or the 
public interest.”

MODEL CODE RULE 2.04(22)

72. Some respondents recommended deleting the requirements in Model Code Rule 2.04(22) 
related to “solemn declarations” as it is not clear what mischief this requirement is seeking 
to address.

MODEL CODE RULE 2.04(26): DUE DILIGENCE

73. Some respondents suggested that Rule 2.04(26) has been rendered unclear due to a 
formatting error, and recommends following the corrections adopted in Nova Scotia, as 
follows: 

“A lawyer must exercise due diligence to ensure that each lawyer and employee of 
the lawyer's law firm, each non-lawyer partner and associate, and each other person 
whose services the lawyer has retained complies with subrules (17) to (26), 
including not disclosing confidential information of clients of the firm or any other 
law firm in which the person has worked.”

MODEL CODE RULES 2.04(27-41): LAWYERS DOING BUSINESS WITH A CLIENT

74. A respondent recommended expanding this proposed Model Code Rule to address 
partnership money, as follows:  

“A lawyer shall not act as a surety for, deposit his or her own money or that of any 
firm in which the lawyer is a partner or other valuable security [...]”
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MODEL CODE RULE 2.04(34): LAWYERS IN LOAN OR MORTGAGE TRANSACTIONS

75. A respondent quested whether the rule is only intended to cover where the lawyer receives 
a benefit (as opposed to interest free loans, for example), and suggests that if so, it should 
be more narrowly worded.

MODEL CODE RULES 2.04(35) AND 2.04(36): GUARANTEES BY A LAWYER 

76. One respondent questions whether there is any conflict in a lawyer guaranteeing a loan 
where the lawyer’s client is the borrower. They note that as a lawyer may lend money to a 
client outright (subject to conditions), there appears to be no basis for prohibiting a lawyer 
from guaranteeing a client’s loan.

MODEL CODE RULES 2.04(37)-(3): TESTAMENTARY INSTRUMENTS AND GIFTS 

77. Several submissions cautioned against implementing Model Rules 2.04(37)-(39) in their 
present form.

78. One respondent raised the following issues.

79. Sub-rule 2.04(37) would restrict a testator’s ability to communicate wishes concerning his 
or her choice of counsel to administer his estate." Clients benefit from using a lawyer 
already familiar with the family background, assets and other relevant matters, but this rule 
would make it difficult to leverage this knowledge. The respondent is unaware of any 
public policy rationale for the proposed changes, but note that there are public policy 
reasons why the rules should not be adopted, namely the importance of testamentary 
freedom, the value of client choice, including maintaining affordability of advice and 
continuity by permitting the drafter of a will assist in executing it in accordance with the 
intentions of the testator.

80. Rule 2.04(38) as presently drafted could have the unintended consequence of prohibiting a 
lawyer from drafting a will under which the testator wishes to appoint the lawyer as 
executor. This would restrict the client's freedom, and force the client to choose whether to 
retain the lawyer as executor or to draft the will. This proposed sub-rule should be 
tightened to prohibit receiving a bequest under a will that the lawyer drafted.  

81. The substance of Rule 2.04(39) is acceptable; however, it would be equally applicable to 
those acting outside the context of testamentary-document preparation, and the sub-rule's 
inclusion in the testamentary section may cause confusion. 

Convocation - Professional Regulation Committee Report

551



19

82. It assumes that the new rules would be prospective only.  

83. The following changes to the Rules were proposed:

a. Testamentary Instruments and Gifts 

b. 2.04 (37) A lawyer must not include in a client’s will a clause directing the 
executor to retain the lawyer’s services in the administration of the client’s 
estate. 

c. or, if there is a evidence that a rule of this nature is necessary 

d. 2.04(37) If a testator has included in a will a clause directing that the lawyer who 
drafted the will be retained to provide services in the administration of the 
client’s estate, the lawyer should, before accepting that retainer, provide the 
trustees with advice, in writing, that the clause is precatory and the trustees can 
decide to retain other counsel. 

e. 2.04 (38) Unless the client and lawyer are “related persons” (as that term is 
defined in ss. 251 (2) of the Income Tax Act (Canada)), a lawyer must not
prepare or cause to be prepared an instrument giving the lawyer or an associate a 
gift or benefit from the client, including a testamentary gift.

f.[move to more appropriate section ] 2.04 (39) A lawyer must not accept a gift that 
is more than nominal from a client unless the client has received independent 
legal advice.

84. Another respondent noted the absence of reasons given for the inclusion of Rule 2.04(37), 
and is concerned that this rule is contrary to the practice applied by some clients to direct 
their solicitor to assist in ensuring that their final wishes are carried out. Clarification is 
needed on the reasons for this rule, and what should be done in situations where wills 
currently have a clause to this effect.

85. Another respondent cautioned that these Rules as currently drafted could reintroduce the 
prohibition against a lawyer drafting a will where that same lawyer is also the executor. 
They supposed that this may now be an issue due to the characterization of executors’ 
compensation in certain judicial decisions as being tantamount to a gift, which causes the 
executor who witnessed the will to be unable to reply upon the compensation clause within 
the will. However, the author notes that the proposed Rule goes beyond this concern, and 
prohibits “a gift or benefit”. As a Power of Attorney is also an “Instrument”, if a Power of 
Attorney provides Compensation to the lawyer who drafted it, would similarly be caught 
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by the proposed rule. Given the lack of clarity as to what is intended by the rule change, 
the respondent said that if a policy change was not intended, and the phrase “gift or 
benefit” was not supposed to apply to Executors’ Compensation, this should be explicit.  If 
change was intended to attain this policy objective, it should be clearly expressed. Changes 
should address possible Power of Attorney implications at the same time.

86. Another respondent warned against adopting Model Code Rules 2.04(37) and (38) 
suggested that if Committee intends to maintain the rule, an exception should be provided 
so that if such a gift or benefit is included in a testamentary instrument, a separate affidavit 
must be provided by the testator, and kept on file by the lawyer, which expressly permits 
the gift/benefit or direction, and acknowledges having been advised of the nature and 
consequences of the gift/benefit or direction.

PROPOSED RULE 3: THE PRACTICE OF LAW

87. Respondents supported additional language to encourage the provision of pro bono and 
public interest legal services, to reduce fees in cases of financial hardship, and to support 
organizations serving persons of limited means. Commentary could be amended to create 
greater awareness around access to Legal Aid as follows:  

“A lawyer who knows or has reasonable grounds to believe that a client is eligible
for Legal Aid should advise the client of the right to apply for Legal Aid and should 
assist with this application process where appropriate, unless the circumstances 
indicate that the client has waived or does not need such assistance.”

PROPOSED RULE 4.01: THE LAWYER AS ADVOCATE

PROPOSED RULE 4.01(1)

88. One respondent recommended the following amendments to bring the Commentary into 
line with international and domestic law:  

"In adversarial proceedings that could impact the health, welfare or security of a 
child, directly or indirectly, a lawyer shall advise the client to take into account the 
best interests of the child."  

PROPOSED RULE 4.01(2)

89. One respondent submitted that the Commentary regarding threatening an action or to offer 
to seek to withdraw a criminal charge in order to secure a civil advantage is overly broad, 
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and recommends deleting the words "to threaten to bring an action or". The provision 
regarding withdrawal of a criminal charge to gain a civil advantage is unnecessary.

90. One respondent raised concerns with Rule 4.01(2)(c) as it relates to “lawyer’s associates”. 
The sub-rule applies if the lawyer’s associates “... have business or personal relationships 
with.....give rise to pressure, influence or...”  They submitted that this provision is 
overbroad and unworkable for multi lawyer firms. It would be impossible for a lawyer 
appearing on a matter to know of all of the relationships of the lawyer's “associates”. The
“lawyer's associates” part of the rule is unnecessary, and may lead to unintended 
consequences.

PROPOSED RULE 4.01(7): UNDERTAKINGS 

91. With respect to this rule, respondents said the following:

a. the proposed wording could include undertakings given at discovery which he 
assumes was not the intent. The writer suggests adding after the word “undertakings 
given” “by her or him” so the obligation is clearly directed at personal undertakings 
given by the lawyer only.  

b. expand the wording to make it clear that the rule applies to all lawyers in all settings, 
and not just in litigation, as follows: 

“A lawyer must strictly and scrupulously fulfill any undertakings given and honour 
any trust conditions accepted in the course of his or her rendering professional 
services.”

RULE 4.02: THE LAWYER AS WITNESS

92. One respondent supported both the current and proposed Rule 4.02, and notes that the rule 
has led to added administrative efficiencies. 

93. Another respondent submitted that the Rule or related Commentary should provide 
direction on whether a lawyer can submit an affidavit on a motion from a partner or 
associate in his or her firm, including whether this can be done when the affidavit contains 
evidence that goes to a controversial point in the motion.

RULE 4.04: COMMUNICATION WITH WITNESSES GIVING EVIDENCE
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94. One respondent recommended the following definition, which it views as consistent with 
the Model Code:  

“For this Rule, the term “cross-examination” means the examination of a witness or 
a party adverse in interest to the client of the lawyer conducting the examination. It 
therefore includes an examination for discovery, examination on affidavit, 
examination in aid of execution, and questioning under the Family Law Rules.”

MODEL CODE RULE 4.05(6): PROHIBITION AGAINST DISCUSSION AFTER 
TRIAL WITH A MEMBER OF THE JURY

95. One respondent indicated that although this rule is not recommended for the Law Society’s 
rules, given the existence of a Criminal Code prohibition against having discussions after 
trial with a jury member about the jury's deliberations, it could be beneficial to cross-
reference to the Criminal Code provision within the Commentary to draw the provision to 
the attention of lawyers.  

RULE 5.03: HARASSMENT AND DISCRIMINATION

96. One respondent said that it may not be necessary to expand these rules given the presence 
of provincial and federal human rights legislation which lawyers must follow.

97. Another respondent expressed serious concern with the significant downsizing of the rules 
related to discrimination and harassment. They recommended an expanded commentary 
section, and that portions of the commentary either be maintained or be developed into 
guidelines referred to in the Rule or Commentary. The new Rule 5.03 expansion of the 
definition of “harassment” to include actions outside the Code should lead to an expansion 
of the role of the Discrimination and Harassment Counsel’s mandate to include personal 
harassment cases.

98. Another respondent said that the proposed changes are unclear, and that the Rules must set 
out the legal definitions and human rights principles applicable to the legal profession.
Keep the current Commentary or, in the alternative, if converted into Practice Guidelines, 
such Guidelines should be expressly referenced in Rules 5.03 and 5.04.

99. Another respondent saw no value added through adding guidelines outside the Rules, and 
submits that the rules are straight forward. The rule should be restricted to human rights as 
applicable in Ontario, including federal legislation, as an expanded reference to human 
rights laws would add ambiguity.
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MODEL CODE RULE 6.02(9):  DEALING WITH SELF-REPRESENTED PERSONS

100. One respondent submitted that the Commentary should be more cautionary in tone 
regarding dealing with unrepresented persons, and noted that it would be rare for a lawyer 
to potentially become jointly retained by the current client and an unrepresented person.  

101. Another respondent generally supported the inclusion of the proposed new rule, but 
recommended removing the "take care to see" language and replacing it with the 
mandatory requirement that a lawyer "shall advise in writing that his or her interests will 
not be protected by the lawyer" or words to this effect. 

MODEL CODE RULE 6.02(10): INADVERTENT COMMUNICATIONS

102. Several respondents supported this new rule.

PROPOSED RULE 6.05: THE LAWYER IN PUBLIC OFFICE

103. One respondent said that current rules 6.05(2)-(5) should remain.

PROPOSED RULE 6.08:  RETIRED JUDGES RETURNING TO PRACTICE

104. One respondent is of the view that the proposed rule is inadequate. They proposed a 
detailed rule on the subject based on his recent scholarship in the area.

105. Another respondent recommended adding a prohibition on recently retired judges acting as 
expert witnesses for a three year period on the same policy basis that led to prohibiting a 
recently retired judge from appearing as counsel.
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